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      Minutes of MAYOR AND COUNCIL Meeting

Approved by Mayor and Council
on August 2, 2004

Date of Meeting: January 26, 2004

The Mayor and Council of the city of Tucson met in regular session, in the Mayor and
Council Chambers in City Hall, 255 West Alameda, Tucson, Arizona, at 7:42 p.m., on Monday,
January 26, 2004, all members having been notified of the time and place thereof.

1. ROLL CALL

The meeting was called to order by Mayor Walkup and upon roll call, those present and
absent were:

Present:

José J. Ibarra Council Member Ward 1
Carol W. West  Council Member Ward 2
Kathleen Dunbar Council Member Ward 3
Shirley C. Scott Council Member Ward 4
Steve Leal Council Member Ward 5
Fred Ronstadt Vice Mayor Ward 6
Robert E. Walkup Mayor

Absent/Excused: None

Staff Members Present:

James Keene City Manager
Mike Letcher Deputy City Manager
Michael House City Attorney
Kathleen S. Detrick City Clerk
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2. INVOCATION AND PLEDGE OF ALLEGIANCE

The invocation was given by President Gary Lundstrom, Tucson Arizona North Stake, The
Church of Jesus Christ of Latter-day Saints, after which the pledge of allegiance was presented by
the entire assembly.

Presentation: Award of Appreciation and Recognition

Mayor Walkup presented an award of appreciation and recognition to Lloyd W. Aultman,
IV, for being an outstanding citizen and caring brother.  The award was for the outstanding care
and assistance he rendered on December 24th, by performing the Heimlich Maneuver, when he
observed his sister choking.  His efforts saved his sister’s life.

Before continuing with the meeting, Mayor Walkup announced that this would be the last
regular mayor and council meeting that would be held at 7:30 p.m.  Beginning Monday, February
2, 2004, the regular meetings will begin at 5:00 p.m.  Mayor Walkup said this had been noted in
the newspapers, and there will be special announcements.  One of the reasons they changed the
times was to give the public a better chance to participate in some of the lengthy things they do in
the evening.  At 5:00 p.m. the council’s routine items would be on the agenda.  That would allow
them to start the public hearings at 6:00 p.m.  They believe this will be a benefit to the mayor and
council, as well as the public.

3. MAYOR AND COUNCIL REPORT: SUMMARY OF CURRENT EVENTS

Mayor Walkup announced that city manager’s communication number 31, dated January
26, 2004, would be received into and made part of the record.  He also announced that this was the
time for any member of the council to report on current events and asked if there were any reports.

(a) Council Member Dunbar recapped events, successes and accomplishments that ward three
has had over the last year.  She had an opportunity to give the state of the ward last week
and spoke about some of the things they shared with their constituents.  They were the first
council office to complete a neighborhood community emergency response training.  They
took neighbors on a city bus to the landfill and recycling center to get a first hand look at
what the process is all about.  They were the first ward to have a float in the holiday
parade; they have delivered approximately 325 meals for Meals on Wheels since she has
been in office; and they took neighbors to Neighborhood Day in the Legislature.

(b) Council Member West congratulated Council Member Dunbar for all the hard work she
had done for the ward three constituency and then she announced that on January 27, at
7:00 p.m., at eastside city hall, they will hold one of two state of the ward meetings for
ward two residents.  The second state of the ward meeting would be held on January 28, at
1:30 p.m.  They will have a survey for ward two residents to complete.  The survey was
online, and could also be obtained by calling her office.  Council Member West urged the
ward two residents to still turn the survey in, even if they are unable to attend one of the
state of the ward meetings.  She added that it was important that they hear from them so
they know the kinds of needs that exist in ward two.
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(c) Council Member West also announced that on January 31, they will be conducting another
Rio Nuevo tour.  They are taking citizens downtown so that they can see first hand what is
happening with the Rio Nuevo Project.  Reservations can be made for this tour by calling
the ward two council office.

(d) Mayor Walkup announced that on Friday, January 30, at noon, he would give the fifth state
of the city speech, at the Tucson Convention Center.  He invited everyone to attend and
enjoy the festive occasion and a look into the box of the future.

4. CITY MANAGER’S REPORT: SUMMARY OF CURRENT EVENTS

Mayor Walkup announced that city manager's communication number 32, dated
September 8, 2003, would be received into and made a part of the record.  He also announced that
this was the time for the city manager to report on current events and asked for that report.

James Keene, city manager reported:

(a) Last Sunday’s Arizona Daily Star had an article listing Tucson Water as one of
approximately 30 finalists in the workplace excellence award competition.  This
competition was mostly dominated by private sector employers.  He congratulated Tucson
Water for their recognition.

(b) The Southern Arizona Homebuilders Association, at their annual banquet, recently named
Ernie Duarte, development services director, as their non-elected official of the year for the
second year in a row.  He also announced that Council Member Dunbar was named as the
elected official of the year.

(c) The Senior Olympics started this past weekend with Council Member Scott speaking.
Over 100 people participated in the gala dinner/dance and festivities, celebrating the past
20 years of the Olympics.  Throughout the week, over 18,000 individual athletes would
compete across town in some 3,500 events and different sports in various age groups, from
over 50 and through and over the age of 90 plus categories.  He congratulated everyone
who had been working on the Senior Olympics.

(d) Per the council’s request, the city is now getting the word out on the earned income tax
credit program.  This information is now available on the city’s web site under Hot Topics.
The information provides information and web links for the United Way and Information
and Referral Services to the IRS Program, etc.

(e) This month’s Southwest Contractor’s Magazine had an article on Tucson, entitled
“Confidence Rising in Arizona’s Southern Metro Area”.  He said there was a piece on the
science center and the depot project downtown that was nearing construction.  He also
pointed out that the front cover of the magazine had a picture of the new Patrick Hardesty
Midtown Center, which would coincidentally be holding their groundbreaking ceremony
on January 29, at the site location.  He invited Mayor and Council to attend.
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5. CALL TO THE AUDIENCE

Mayor Walkup announced that this was the time any member of the public was allowed to
address the mayor and council on any issue that was not on the agenda.  He said there would also
be a call to the audience at the end of the meeting.  He had received a number of written requests
from people wishing to speak.  He asked that speakers limit their comments to three-minute
presentations.

(a) Marti A. Vargas, said she wanted to respond to an article regarding the expansion for the
projected arena proposal.  She felt that the arena was very much in conflict with the vision
that was put in place by Rio Nuevo.  The neighborhood was not aware of the proposed
arena and was not pleased that it was being brought to the council without the
consideration of the neighborhood’s position.

(b) Michael Toney,  addressed the mayor and council and suggested that the planetarium
should focus on astrophysics, so the city could study the structure of the universe.

(c) Ed Plett, representing Butterfield Ranch homeowners, stated that they understand that US
Homes has offered no solution to their enormous problem with retention/detention basins
in the area of Butterfield Ranch near Pantano and Sundew Drive.  He said the president of
their association feels that US Homes has come up with satisfactory solutions.  They
disagree with some of the terms.  The solutions have not worked but the pipe may work
and he stated that Butterfield Ranch residents should not be financially responsible for the
pipe maintenance, but city of Tucson should.

(d) Ryan Adams, representing Butterfield Ranch homeowners spoke regarding US Homes and
the retention basin.  He is worried about the monsoon season causing rain runoff damage.
Other temporary solutions have not worked.

(e) Kevin Tarbox, representing US Homes, said his company is committed to continue to work
on an acceptable resolution to the concerns at Butterfield Ranch.  They are working with
city staff to install the leader pipe.  He said they wanted a long-term solution, but in a
couple of years, Butterfield Ranch will be responsible for maintaining the basin.

6. CONSENT AGENDA – ITEMS A THROUGH F

Mayor Walkup announced that the reports and recommendations from the city manager on
the consent agenda items would be received into and made a part of the record.  He asked the city
clerk to read the consent agenda by letter and title only.

A. ASSURANCE AGREEMENT: (S03-005) BARRIO RINCON LOTS 1 TO 82, AND
COMMON AREAS “A” AND “B”

(1) Report from City Manager JAN26-04-34 W2

(2) The city manager recommends that the Mayor and Council approve the assurance
agreement as presented. Resolution No. 19762.
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B. FINAL PLAT: (S03-005) BARRIO RINCON LOTS 1 TO 82, AND COMMON AREAS
“A” AND “B”

(1) Report from City Manager JAN26-04-33 W2

(2) The city manager recommends that, after the approval of the assurance agreement,
the mayor and council approve the final plat as presented.

C. REAL PROPERTY: ACQUISITION OF PROPERTY FOR A WATER BOOSTER
STATION FOR SIERRITA FOOTHILLS ISOLATED WATER SYSTEM

(1) Report from City Manager JAN26-04-38 OUTSIDE CITY

(2) Resolution No. 19764 relating to real property; authorizing the city manager to
acquire by negotiation, and the city attorney to condemn, if necessary, certain real
property located on Cherokee Lane north of Stanford Road in Pima County,
Arizona, for a water booster station; and declaring an emergency.

D. INTERGOVERNMENTAL AGREEMENT: WITH THE STATE OF ARIZONA
DEPARTMENT OF TRANSPORTATION FOR ACQUISITION OF PROPERTY FOR
THE JULIAN WASH CULTURAL RESOURCE PARK (CONTINUED FROM THE
MEETING OF JANUARY 12, 2004)

(1)  Report from the city manger JAN26-04-45 W1

Council Member Ibarra has requested that this item be continued.

E. AGREEMENT: FACILITIES DEVELOPMENT AGREEMENT FOR JACOBS PARK
LITTLE LEAGUE BASEBALL FIELD

(1) Report from city manager JAN26-04-37 W3

(2) Resolution No. 19770 relating to parks and recreation; authorizing and approving
the Memorandum of Understanding with the Arizona Diamondbacks Charities,
Summit builders, Inc., and Nelson Architects, Inc., for construction and
development of a little league baseball field at Jacobs Park; and declaring an
emergency.

F. ANNEXATION: CORRECTING AN ERROR IN RESOLUTION No. 19761 RELATING
TO THE VILLAGE AT ORILLA DEL RIO PRE-ANNEXATION AGREEMENT
ADOPTED JANUARY 12, 2004

(1) Report form city manager JAN26-04-44 W3

(2) Resolution No. 19771 relating to development; correcting an error in Resolution
No. 19761 regarding the execution of the preannexation and development
agreement between Louis Marson & Sons, Inc., and the City of Tucson for the
Village at Orilla del Rio Annexation District; and declaring an emergency.
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It was moved by Council Member Ibarra, seconded by Council Member Dunbar, that
consent agenda items A through F, with the exception of item D, be passed and adopted and the
proper action taken.

Upon roll call, the results were:

Aye: Council Members Ibarra, West, Dunbar, Scott, and Leal; Mayor
Walkup

Nay: None

Absent/Excused: Vice Mayor Ronstadt (left 8:17 p.m. returned 8:19 p.m.)

Consent agenda items A through F, with the exception of item D, were declared passed and
adopted by a roll call vote of 6 to 0 (Vice Mayor Ronstadt absent/excused).

7. LIQUOR LICENSE APPLICATIONS

Mayor Walkup announced that the city manager’s communication number 30 dated
January 26, 2004, would be received into and made part of the record.  He asked the city clerk to
read the liquor license agenda.

(b) New License(s)

* (1) IGUANA CAFÉ Staff Recommendation
 210 E. Congress Street

Applicant: Jesus Padilla-Zepeda Police: In Compliance
City #111-03, located in Ward 6 DSD: In Compliance
Series 12 Bus. License: In Compliance
Action must be taken by: February 5, 2004
Public Opinion: Protest Filed

(2) LA RANCHERITA  MEXICAN FOOD     Staff Recommendation
3152 N. First Avenue
Applicant: Gustavo O. Rosales Police: In Compliance
City #112-03, located in Ward 3 DSD: In Compliance
Series 12 Bus. License: In Compliance
Action must be taken by: February 6, 2004

(3) SA-ING THAI CUISINE Staff Recommendation
9136 E. Valencia Road #100
Applicant:  Robert Ruiz Police: In Compliance
City #113-03, located in Ward 4 DSD: In Compliance
Series 12 Bus. License: In Compliance
Action must be taken by: February 7, 2004
Public Opinion: Support Filed

* See page 8
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(4) LA INDIA BONITA MEXICAN FOOD Staff Recommendation
RESTAURANT
4207 S. 6TH Avenue #120
Applicant:  Robert Ruiz Police: DENIED
City #114-03, located in Ward 5 DSD: In Compliance
Series 12 Bus. License: In Compliance
Action must be taken by: February 8, 2004
Public Opinion: Protest Filed

Person/Location Transfer(s)

(5) SADDLEHORN SALOON Staff Recommendation
6300 E. Tanque Verde Road
Applicant:  Page Chamberlin Police: In Compliance
City #115-03, located in Ward 2 DSD: In Compliance
Series 6 Bus. License: In Compliance
Action must be taken by: February 9, 2004

(6) WINDSOR DRIVE-IN LIQUORS Staff Recommendation
4000 E. 29th Street
Applicant:  Manuel C. Garcia Police: In Compliance
City #104-02, located in Ward 5 DSD: In Compliance
Series 9 Bus. License: In Compliance
Action must be taken by: February 8, 2004
Public Opinion: Support Filed

Kathleen S. Detrick, city clerk, announced that the series application 7b(1), Iguana Café,
had received protests and would be considered separately: Also, series application 7b(4), La India
Bonita Mexican Restaurant had received a recommendation for denial from the police department
and also had a protest, so it would be considered separately.

It was moved by Council Member West, seconded by Council Member Scott, that liquor
license applications 7b(2), La Rancherita Mexican Food; 7b(3), Sa-Ing Thai Cuisine; 7b(5),
Saddlehorn Saloon; and 7b(6) Windsor Drive-In Liquors, be forwarded to the state department of
liquor licenses and control with a recommendation for approval.

Mayor Walkup asked if there was any discussion.  There was none.

Upon roll call, the results were:

Aye: Council Members Ibarra, West, Dunbar, Scott, and Leal; Vice
Mayor Ronstadt and Mayor Walkup

Nay: None

Absent/Excused: None

The motion carried by a roll call vote of 7 to 0.
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7.  LIQUOR LICENSE APPLICATIONS – (b)(1)

(b) New License(s)

(1) IGUANA CAFÉ Staff Recommendation
 210 E. Congress Street

Applicant:  Jesus Padilla-Zepeda Police: In Compliance
City #111-03, located in Ward 6 DSD: In Compliance
Series 12 Bus. License: In Compliance
Action must be taken by: February 5, 2004
Public Opinion: Protest Filed

Kathleen S. Detrick, city clerk, announced that the person/location for Iguana Café, located
at 210 E. Congress Street, had a recommendation for approval, however, a protest had been
received.  This café is located in ward six.

Mayor Walkup called on Vice Mayor Ronstadt.

Vice Mayor Ronstadt said that he did not know if the person that made the protest was
present, however, the one protest he saw from Joanna Dryer had been withdrawn.

Ms. Detrick stated that Joanna Dryer came in again and re-filed the protest.  So, she filed
the protest, withdrew it and then filed again.

Vice Mayor Ronstadt said that this was a series 12 license, which meant that if this
establishment closed down, the license would disappear.  The council has had discussions in the
past regarding series 7’s, 6’s, and 9’s.  He recalled reviewing the applicant’s protest and found it
ironic that the protester was granted a series 6, which was a permanent license after a lot of
problems and here she was protesting someone else’s license.

It was moved by Vice Mayor Ronstadt, seconded by Council Member Leal, and carried by
a voice vote of 7-0, that liquor license 7b(1), Iguana Café, be forwarded to the state department of
liquor licenses and control with a recommendation for approval.

7. LIQUOR LICENSE APPLICATION(S) – (b)(4)

(b) New License(s)

(4) LA INDIA BONITA MEXICAN FOOD Staff Recommendation
RESTAURANT
4207 S. 6TH Avenue #120
Applicant: Robert Ruiz Police: DENIED
City #114-03, located in Ward 5 DSD: In Compliance
Series 12 Bus. License: In Compliance
Action must be taken by: February 8, 2004
Public Opinion: Protest Filed

Kathleen S, Detrick, city clerk, announced that the person/location for La India Bonita
Mexican Food Restaurant, located at 4207 S. 6th Avenue #120, carried a recommendation for
denial from the police department.  Protests have been filed.  This restaurant is located in ward
five.
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Mayor Walkup called on Council Member Leal.

Council Member Leal asked if the applicant was present and asked him to come forward.

Robert Ruiz, owner of La India Bonita Mexican Food Restaurant at 4207 S. 6th Avenue,
said that he had never been in a situation like this before because this was the first time he has ever
applied for anything like this.  He received several letters regarding denial of his application from
people and the last one he received was from the police department because his application had
false information.  He did not finish the application because another person, the owner of the
restaurant, was his partner and she did not speak English and he was trying to help her out with the
application.

Mr. Ruiz said he received a call from Tucson police and was asked questions regarding his
criminal history, which he did not put on the application.  This morning he went to make an
amendment to the liquor license to put everything needed on it.  He did not know what to do from
there.

Council Member Leal said that from what he understood the application was fairly clear
when it asked the applicant if they had a police record and Mr. Ruiz said no.

Mr. Ruiz responded that he was not sure and he thought it was blank on those two parts.

Council Member Leal responded that these were things that the council took very
seriously.

Mr. Ruiz responded that he understood.

Council Member Leal said that the council and the state look at the application and how
the individual has engaged the application and that gives the council some indication of how that
individual thought about rules, accountability and is able to manage a situation. At the first step of
the relationship, it is a serious breach.  It is not a question of getting a wrong zip code, it i a
question about a police record.  He said he would let the police speak for themselves and then the
applicant would have a chance to respond.

Council Member Leal called on Lupe Rodriguez.

Lupe Rodriquez, Fairgrounds Neighborhood Association, said her neighborhood was a ten-
block neighborhood that faced Sixth Avenue bordered by Ajo on the north and Irvington on the
south.  After reviewing the application the Neighborhood Association found many irregularities
and they felt that if they were not able to answer the questions or fill in the form, it definitely
showed that neither Mr. Ruiz nor his partner were capable, reliable, or qualified to run a business.
It was a serious matter to have a liquor license and if they could not fill in a simple form, then
what did this show for down the line as far as their obligation to the patrons that might be served
or the young people.

Neighborhood people have gone to the restaurant and the food was good and the
atmosphere was nice and there was no need for any of them to ask for beer or wine.  The patrons
asked for their dinner and were very satisfied.  There did not seem to be any reason for liquor to be
attached to this establishment that seemed to be doing very well.  The most serious thing was the
fact that the application was not filled out properly.  Where it asked about the number of liquor
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licenses establishments in a ½ mile radius it was overlooked completely.  Establishments that were
two or three blocks from La India Bonita were not put on the application; yet they listed
establishments that were maybe a mile away.  The application was just full of irregularities.

Mrs. Rodriguez added that another area that was not filled out properly, a very simple,
simple part of it, was to put in the make and model of the appliances and the capacity of those
things.  It concerned the neighborhood association that the application was so badly filled in that
the association did not feel that the applicants were capable to have a liquor license.

Council Member Leal thanked Mrs. Rodriquez and asked the police department to come
forward to explain the position that they had reached.

Officer Lisa Peasley, Tucson Police Department, said the Tucson Police Department was
recommending a denial of Mr. Ruiz’ application for a new liquor license.  Mr. Ruiz was applying
for a new series 12 (Restaurant) liquor license.  The recommendation for denial was based on Mr.
Ruiz providing false information on his application.

On January 13, 2004, Officer Nagore spoke with Mr. Ruiz on the telephone.  Mr. Ruiz said
he had completed the application and questionnaire.  Upon review of the questionnaire, Officer
Nagore noted that Mr. Ruiz checked the “no” box for questions 15 and 16, which pertained to
previous arrests and conviction history of the applicant.  Per A.R.S. 4-202(e) a criminal history
check was made on the applicant.  The background check revealed conflicting information.  Mr.
Ruiz had been arrested and convicted several times and, in fact, had three outstanding warrants at
the time of the record check.

Additional questioning by Officer Nagore revealed the applicant was not familiar with
Title 4 liquor laws and had not attended a liquor training class.  In addition, Mr. Ruiz stated he
was not planning on contacting the surrounding neighborhood associations to seek their input.

Officer Peasley reported on the Tucson Police Department’s recommendation. A.R.S. 4-
203(a), states “A spirituous liquor license shall be issued only after satisfactory showing of the
capability, qualifications and reliability of the applicant…” Based on the false information
provided by the applicant, the Tucson Police Department was recommending a denial of this
application.

Council Member Leal thanked Officer Peasley and asked if there was anything Mr. Ruiz
would like to respond to.

Mr. Ruiz said that everyone had a past and he had his.  He said he was a father with three
kids and he was trying to put that behind and he was working very hard on this business to make a
future for him and his kids.  He was not attempting to hide anything and he had never been in this
situation before.  No one told him that he needed to go to a neighborhood association meeting and
a class.  He assumed, or waited for a letter, about things that he was supposed to be doing.  He
thanked the council.

Council Member Leal thanked Mr. Ruiz and said that in spite of the applicant’s earnestness
and desires that the council had an obligation to protect the public.  The information that was
given tonight put the council in position of recommending a motion for denial to be forwarded to
the state.
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It was moved by Council Member Leal, seconded by Council Member Scott, and carried
by a voice vote of 7 to 0, that liquor license application 7b(4), La India Bonita Mexican
Restaurant, be forwarded to the state liquor board with a recommendation for denial.

8. MEMORIAL: HONORING THE MEMORY OF LONG-TIME ARIZONA
LEGISLATOR  EDWYNNE C. “POLLY” ROSENBAUM

Mayor Walkup announced that the city manager’s communication number 46, dated
January 26, 2004 would be received into and made a part of the record.  He asked the city clerk to
read resolution 19765, by number and title only.

Resolution No. 19765

Relating to Polly Rosenbaum; honoring the memory of
long-time Arizona Legislator Edwynne C. “Polly”
Rosenbaum; and declaring an emergency.

Council Member Scott said she was pleased to ask that the council honor a woman who
gave so much of her time and effort to the State of Arizona.  She died at the age of 104, having
served an enormous public and for a very long time in the Arizona legislature.  She was the
longest serving person ever and it was fitting that they acknowledge and recognize her.

It was moved by Council Member Scott, seconded by Council Member West, that
resolution 19765 be passed and adopted and the proper action taken.

Mayor Walkup asked if there was any discussion.

Council Member Leal added that Ms. Rosenbaum was from Globe, Arizona and asked that
a copy of the council’s action be sent to the historical society of Globe, the mayor and council of
Globe and her family.

Council Member West stated there was a wonderful article about Ms. Rosenbaum in the
Capital Times and although she did not meet her, she had heard a lot about her.  Ms. Rosenbaum
had a knack of taking the two parties (Democratic and Republican) and try to work out
differences, so that they came to the table with something they were united on and they moved
legislation forward in that way.  She could not think of a better way to serve in the legislature or
whatever elected body it was, and not do that.  She added that Ms. Rosenbaum was a wonderful
role model for everyone to follow, and she was only sorry that she did not have the opportunity to
know her.

Council Member Dunbar said that even when she was in the legislature in 1999, several
years after she had left, people would still talk about Representative Polly.  It was important to
note that she served for 46 years.  One of the important things was that in 1968 Ms. Rosenbaum
worked to eliminate all gender biases from the statutes of Arizona.

Mayor Walkup asked for a roll call on the motion to pass and adopt resolution 19765.

Upon roll call, the results were:
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Aye: Council Members Ibarra, West, Dunbar, Scott, and Leal; Vice
Mayor Ronstadt and Mayor Walkup

Nay: None

Absent/Excused: None

Resolution 19765 was declared passed and adopted by a roll call vote of 7 to 0.

9. TUCSON CODE: AMENDING (CHAPTER 10) RELATING TO THE CITIZENS
POLICE ADVISORY REVIEW BOARD

Mayor Walkup announced that the city manager’s communication number 35, dated
January 26, 2004 would be received into and made a part of the record.  He asked the city clerk to
read ordinance 9928.

Ordinance No. 9928

Relating to community affairs; Citizen Police Advisory Review
Board; qualifications, term and attendance of advisory members;
providing for review of completed investigations of citizen
complaints where, in some instances, the investigation or
prosecution of the criminal charge is still pending; by amending
Chapter 10A, Article VIII, Section 10A-90, Subsections C and D
and Section 10A-93, Subsection G, and by adding Chapter 10A,
Article VIII, Section 10A-90 Subsection E to the Tucson Code;
and declaring an emergency.

Kathleen S. Detrick, city clerk, stated that earlier at the study session there was discussion
regarding making an amendment to 10A-93, paragraph G, and said she would like to read that
change into record as provided by Mr. House, city attorney.  The revised language would read as
follows and said she would point out the changes as she got to them.

“Review or comment on the investigation of citizen complaint where criminal
charges are under investigation or pending until the case has reached a final
disposition, except in those instances where the police department had determined
that the citizen complaint is not related to the investigation or prosecution of the
criminal charge (the change in the language will now read) against the citizen and
has completed action on the citizen complaint.  (And then the final change will
add) and any other criminal charges have reached a final disposition.”

It was moved by Council Member Dunbar, seconded by Council Member West, and
carried by a voice vote of 7 to 0, to pass ordinance 9928 as amended.

Upon roll call, the results were:

Aye: Council Members Ibarra, West, Dunbar, Scott, and Leal; Vice
Mayor Ronstadt and Mayor Walkup

Nay: None
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Absent/Excused: None

Ordinance 9928, as amended, was declared passed and adopted by a roll call vote of 7 to 0.

10. REAL PROPERTY: INTERIM RELOCATION OF GREYHOUND STATION

Kathleen S. Detrick, city clerk, announced that this item had been continued at the request
of staff.

11. ZONING: (C9-03-12) ECKERD DRUGS – BROADWAY BOULEVARD, SR AND C-1 TO
C-2, CITY MANAGER’S REPORT

Mayor Walkup announced that the city manager’s communication number 40, dated
January 26, 2004 would be received into and made a part of the record.  He also announced that
this was a request to rezone property located on the southwest corner of Broadway Boulevard and
Harrison Road.  The preliminary development plan proposed a new retail drug store.  The zoning
examiner and city manager recommended approval, subject to certain conditions.  He asked if the
applicant or representative was present and if they were agreeable to the proposed requirements.

Jason Allen, representing Allied Consultants, said yes, they were in agreement with staff’s
recommendation.

Mayor Walkup recognized Council Member West.

It was moved by Council Member West, seconded by Vice Mayor Ronstadt, to approve the
request as recommended by the zoning examiner.

Council Member West asked Mr. Allen how late the store would be open?

Mr. Allen responded 10:00 p.m.

Council Member West said that she was concerned that it would be an all night store.
Also, she said that people had contacted her with concerns that this might be a strip development.
She asked if this would be an anchor tenant, or would this be a stand-alone store?

Mr. Allen said it would be one business.

Council Member West then asked if the lights would be low sodium lights that were close
to the ground in keeping with the dark skies?

Mr. Allen answered that they would comply.

Council Member West continued that there were protests about light and noise concerns
and wanted Mr. Allen and his representatives to pay attention to these protests.  Council Member
West said she had spoken to company representatives about role modeling with students from
Gridley Middle School and would like to talk more about that at a later date.

James Keene, city manager, clarified that he did not see that there was a condition in the
rezoning itself that specifically spoke of the hours of operation.  He suggested that this condition
be added to the motion.
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Council Member West amended the motion, seconded by Council Member Scott, to
include that the store would be closing at 10:00 p.m.

Mayor Walkup asked if there was any further discussion.

Vice Mayor Ronstadt said it was important to look at rezonings in general very closely,
because the last three weeks were spent listening to the city manager and staff talking about the
issues of infrastructure.  People were concerned about development paying for itself.  He told Mr.
Allen that this was not directed to them specifically.  He just wanted to go through this rezoning
and talk about some things, because he felt it was important that the public recognize what was
going on.  Again, the last three weeks had been spent talking about the fact that roadways were
falling apart; that there were issues with sidewalks; and talk about needing pullout lanes for
busses, etc.  Obviously the city did not have the money to pay for these types of things.  With
these rezonings, there was an opportunity to make sure that the development was paying for the
infrastructure that it was going to be using.  That this was something they had developed and
institutionalized in these rezonings to make sure that the infrastructure that was necessary that
supported these rezonings was in place so that private sector was not externalizing its costs onto
the taxpayers of the city of Tucson.  He said this was an exercise he wanted to go through for a
while to get a sense of it.  He asked Ernie Duarte if he could walk through what the development
was doing to pay for the infrastructure, how it would be done, what the costs were and how they
were going to be borne by the developer and not the taxpayer.

Ernie Duarte, Development Services Director, spoke about the improvements that would
be done at the intersection of Broadway Boulevard and Harrison Road.  He said that as part of the
rezoning process all proposed projects were circulated to city staff and departments that would be
responsible for servicing the proposed development in some fashion.  In the case of the Eckerds at
Broadway and Harrison, there were a number of improvements that Eckerds had committed to
installing at the intersection.  This included six-foot sidewalks and improvements to the center
median islands at both Broadway and Harrison.  Eckerds had committed to being responsible for
the south half of roadway construction at Broadway, as well as the west half of construction along
Harrison.  This would include curb and gutter improvements at that intersection, along with a
number of other transportation related infrastructure improvements such as buss pullouts, right
turn acceleration lanes along both Broadway and Harrison and five-foot bike lanes.  In addition,
Eckerds had agreed to contribute its fair share towards the installation of a signal at that particular
intersection.

Vice Mayor Ronstadt asked if he was correct in reading that this was $220,000 for the
roadway, then an additional $25,000 for the installation of the light?

Mr. Duarte said that the total would come up to about $295,000.

Vice Mayor Ronstadt added that it would almost be $300,000 and asked if that would
include the fact that they would be dedicating the right of way to the city after the projects were
completed?

Mr. Duarte said that was correct, that it would be part of the rezoning.

Vice Mayor Ronstadt said he appreciated that, especially because earlier at the call to the
audience, people were concerned about the retention/detention and that was a private sector
development; but now they were coming to the city wanting the city to pay taxpayer dollars to
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resolve this.  Vice Mayor Ronstadt said he felt it was important that they recognize that these costs
were being borne by the developer and appropriately so.  The city did not have the resources to be
building this infrastructure.  He appreciated the analysis by staff.

Mayor Walkup asked if there was any further discussion.  There was none.

The motion to approve the request for rezoning in the case of C9-03-21, Eckerd Drugs, as
recommended by the zoning examiner with an addition condition that limits the hours of operation
to 10:00 p.m., carried by a voice vote of 7 to 0.

12. ZONING: (C9-03-22) MOUSSA – CLEARWELL ROAD, SR TO R-1, CITY

Mayor Walkup announced that the city manager’s communication number 41, dated
January 26, 2004, would be received into and made a part of the record.  This was a request to
rezone property located on the west side of the realigned Clearwell Road, west of Avenida Del
Correcaminos and southwest of the intersection of Starr Pass Boulevard and Players Club Drive.
The preliminary development plan proposed single family residences.  The zoning examiner and
the city manager recommended approval subject to certain conditions.  Mayor Walkup asked if the
applicant or representative was present.

Vicente Sanchez, said it had been a long and treacherous wait to get to this point.  It had
been a very long process.  But after years of obligations, meetings and public hearings they were
before the mayor and council to ask for the approval of this rezoning.  Mr. Sanchez said part of the
efforts had been paying off, because they had so far been working well with staff and the
neighbors.  He felt this was a good project.  In the process of getting this far, a set of conditions
for the rezoning had been brought forward.  Even though the zoning examiner and the
neighborhood supported their case, there was a set of 19 conditions.  They agreed with all of but
one of the conditions.

Mr. Sanchez said he heard Vice Mayor Ronstadt speak about the development paying for
itself.  He was a six-year public employee, defending the other side of the coin.  In this case, he
felt it was a special situation.  He really believed that condition two was a little bit excessive and
unfair.  For that reason he was there to argue about that condition.  He said that Mr. Moussa, the
applicant, had been contributing to the public for a long time, in going through the process of the
rezoning.  He changed his original proposal of 70 casitas that was part of the original Starr Pass
rezoning to 40 single-family homes.

Mr. Sanchez felt that was an extensive change in the project and felt there had been
economical contributions already.  He said that condition two required that the applicant
contribute $172,000 for the reconstruction of Clearwell Road.  Mr. Sanchez said he felt that was a
lot of money, particularly when he was looking at the draft that the city presented to the
neighborhood association about the construction of their road.  In page one of the draft, in the
introduction 1-1, it said that the project would be financed entirely by the city of Tucson.  This
was after the application of the rezoning was submitted.  He felt it unfair coming after the fact,
telling them that they were entitled to pay for the road, when the city already had plans for
financing and building.  In addition to that, the city was going to install under the road, a 96-inch
pipe that would serve the reservoir to the rest of the public.  Obviously, the construction of the
road would be for the benefit of the public.  It was there before they even requested the rezoning.
He felt the department came to an opportunity when his client requested this rezoning, to try to get
somebody to share the cost of this road.  The applicant had been asked by the city to pay for 50
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percent of the cost of the road from Starr Pass to the corner of the property of the applicant’s.
According to Pima Association of Governments, his client’s proposal would generate about 384
average trips per day.  The construction of the road had an average capacity of 5,000 trips per day.
He felt that if they fairly contributed for use of the road, the applicant should be paying seven
percent of the total cost, not 50 percent.  He asked how the city came up with this number?

Mr. Sanchez continued that if the city looked at the history of the original Starr Pass case,
C9-98-25, it was calculated that the applicant was to pay $150,000 contribution for road
improvements for the entire site, which was for 300 casitas.  They were now proposing 40.  So he
asked if the council felt that this was a fair situation.  Why were they asked to pay $150,000 for
the entire site, and now they are being asked to pay $172,000?

Mr. Sanchez wanted to point out another issue.  He said that Albert Moussa, the developer,
sat down with Tucson water representatives and before this road was conceived, they agreed to
make this road private.  There would be a gate at the entrance of the road.  Mr. Moussa agreed to
pay one-third of the cost of the road and Tucson water would pay two-thirds cost of the road.  This
way the road would be privately maintained.  Now the city decided that it would be a good idea to
use this road for access for a trail-head for Tucson Mountain Park and this road was going to be
public.  He felt that if they wanted to keep this road private, Mr. Moussa would still honor the idea
of paying for one-third of the cost of the road.

Mr. Sanchez believed the city was considering impact fees.  He knew this was in the study
and he knew there was a consultant that was doing research about the imposition of impact fees
for the development.  They believed that even if they were into this development, they probably
would not start construction for two years.  He believed that a fair way to do it is that if impact
fees are imposed, they will be paying impact fees on a per home basis.  He felt that was a fair way
to pay for development.

In closing, Mr. Sanchez said that in looking at the 19 conditions that staff and the zoning
examiner recommends on this rezoning, in particular condition three.  At this time, Mr. Sanchez
proceeded to read condition three.  He felt they were going to contribute their fair share for the
development of the roadway.  It was not that they were trying to get away with anything.

Mr. Sanchez said that conditions: 5, 9, 12, 15, and 16 were money conditions.  They were
paying their fair share for this development.  Also, they had neighbors that supported this
development.  Basically, he felt that his client had made a major effort to accommodate all the
neighbors, the planning official and planning representatives.  They were willing to accept 18
conditions, but they felt that condition two was excessive and unfair.  He asked the council to
move to approve this rezoning without condition two.

Mayor Walkup asked the city manager for his response.

James Keene, City Manager, said it would be appropriate to give staff’s report following
the developer’s conclusion.  Mr. Keene felt that staff could put this in context so that mayor and
council would understand what the real issue was with condition two facing the council.  They
would then see that it is in sync with the kind of approach they had taken with other rezonings.  He
said that Mr. Glock and Mr. Dinauer would present area maps to make it clear to the council, what
is being proposed in condition two.  He called on Mr. Duarte.
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Ernie Duarte, Development Services Director, said it was a bit unusual for them to be
presenting a project in front of the council specific to a rezoning, when they did not have
agreement with all the conditions.  He said that on Friday they learned of Mr. Moussa’s concerns
with condition two.  Mr. Moussa and his consultant agreed to meet with staff today.  Again, he
reiterated that it was highly unusual for them meet at the eleventh hour to discuss/negotiating
conditions associated with the rezoning case.

Council Member Ibarra said that he spoke to Mr. Moussa and e-mailed Mr. Young three
weeks ago on this issue.  He had asked for a sit down meeting at Mr. Moussa’s request between
ward one staff, city staff and Mr. Moussa to see if a solution could be worked out.  The e-mail
response back was no, the city was sticking with their position.  So, he said it was not the eleventh
hour, as Mr. Duarte stated.  This was brought forth to city staff three weeks ago.

Mr. Duarte said that none the less, they did meet with Mr. Moussa today.  He asked them
to continue this to further their discussions.  Mr. Moussa and his consultant opted to come before
the council tonight.  Mr. Duarte asked that the Transportation Department go over, in detail, the
specifics related to the Clearwell Road and condition two.

Andy Dinauer, Engineering Division Manager, said that specific to condition two, they had
asked Mr. Moussa to participate in the cost of Clearwell Road from Starr Pass Boulevard. to his
site and along the frontage of his site.  They asked Mr. Moussa to participate to the level of 50
percent of the cost of paving, the curbs and the sidewalk along his frontage, which was a code
requirement, and that was it.  The department has been meeting with the neighbors in this area for
about a year regarding the Clearwell Road design.  The neighbors wanted a low use road because
the road was providing access to the reservoir facility and the trailhead and the neighbors wanted
an inconspicuous road.  While these negotiations were going on with the neighbors, the
department was aware that Mr. Moussa was going to develop his property.  Mr. Moussa was
present at some of the neighborhood meetings.  It had always been clear at the meetings that the
city was going to ask Mr. Moussa to participate in the cost of the road when he rezoned his
property.

The previous zoning proposal on this property was for the 70 casitas, as was mentioned.
When the department crafted the conditions for that rezoning, Mr. Moussa was asked to pay 100
percent of the cost of this road and to do off-site improvements on Anklam Road.  When Mr.
Moussa revised his proposal to build 40 single family homes, the department cut the cost of the
road in half to 50 percent and that there be no improvements to Anklam Road.  Mr. Dinauer felt
that the department backed off on the condition in a proportionate manner as Mr. Moussa’s
development went from 70 casitas to 40 single family homes.

Council Member Ibarra asked Mr. Dinauer if the neighbors supported the road?

Mr. Dinauer stated no.  He said the neighbors would have preferred an alignment that did
not go along the back of the casitas.  But the alignment was negotiated with Mr. Moussa and Mr.
Ansley.  He added that Mr. Moussa did give up this portion of his property as right of way, but in
return for that, he received additional property for Mr. Ansley.

Council Member Ibarra said the point he was making was that the western portion of
Clearwell Road was something that was brought to the neighbors by city staff.  He said that one of
the things they talked about, when they talked about this particular road, was that it was not
something that was supported by the neighbors.  In fact, the reason they were having all these
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meetings was that the neighbors were totally against this road and they were trying to do
everything they could to stop the road.  What the city wanted was that on the bottom of Mr.
Moussa’s property, they wanted him to have ingress/egress off of that aspect.  That way the road
did not come all the way from the top, because they did not want the road so close to their
property.  Council Member Ibarra continued that what ended up happening was that the neighbors
were adamantly against it.  They finally agreed with staff that there was no way around it and they
agreed to the road, which was a staff recommended road, a staff dictated road. The road that
everybody wanted was a small road that connected to the existing portions on the bottom half, to
Starr Pass Road.  That way, they didn’t have that huge alignment that touched all the edges of the
neighbors’ houses.  He said that in essence, this was a road that city staff brought to everybody.
They even asked for an opinion on whether or not they could go through that route, and staff said
no.  This was the road that everybody was comfortable with.  Council Member Ibarra added that
credit needed to be given to the neighbors in the end, for finally acquiescent to the city of Tucson
and saying “ok, we understand that this is the road you all want and we’re not going to get
anywhere with this road.  So you can have that road, but here are some of the conditions you can
have it”.  Nobody totally endorsed the road.

Mr. Dinauer said there were several alignments that were looked at in addition to this.
This was not viable because it crossed a number of properties.  It impacted washes.  It impacted
the golf course.  There was another alignment that was chosen to go around one side of the
Moussa property.  That was not chosen.  Mr. Dinauer said that Mr. Modeer might be able to shed
light on exactly how that particular alignment was chosen; but it was the alignment that provided
access to the trailhead and the Clearwell reservoir.  As he said earlier, they worked with the
neighbors for a year now to keep the road to a minimalist road, which was what the neighbors
really wanted.

David Modeer, Tucson Water Director, said it was exactly as Mr. Dinauer said.  There
were several alignments that did not work with the development of the golf course and the resort
facilities.  They could not have it coming off of the road that exited from the casitas, because there
was future heavy construction and there were other reservoirs planned in the future.  The roads
would not have supported heavy construction equipment coming through the casitas and also
disrupting a lifestyle for a long period of time.  They had to have a road outside of the casitas in
order to not only access Clearwell, but also to access city property to the south where there were
sites for two future reservoirs as the water department continued to bring Colorado River water
into this community.

Council Member Ibarra stated that he completely understood that, because they did not
want the big trucks making big turns on the small streets.  He said Mr. Modeer did point
something out and he felt this was where the unfairness came in.  There was a way of going
around it above the property, but the reason the council said no to that was purely because of the
golf course.  They did not want to disrupt the golf course.  At the same time, the developer and
owner of the golf course, Mr. Ansley, did not want to pay for that particular road.  So what ended
up happening was that now the road got sliced right down the middle and now Mr. Moussa was
being asked to pay for his percentage of the road.

Council Member Ibarra said that to a large extent, Mr. Moussa was given no out on this
particular aspect.  They spoke about going to the other side, because the trucks would still be able
to make it; but then the question that came up was did they really want the road that close to the
golf course?  It would not look good and then Mr. Ansley said he was not going to pay for the
road because he had already contributed $150,000 for the entire project. So now they got to this
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road.  To a large extent, Council Member Ibarra said that the box that they were put in, and that
Mr. Moussa and the neighbors were put in, was a road that the neighbors did not want; but then
they compromised and worked with everyone and agreed with the road.  It was not the road that
Mr. Moussa wanted; but again he compromised, worked with it, and now this was the road they
had.

Council Member Ibarra continued that all they were talking about in the rezoning was that
if none of the two people that actually had an investment there wanted this road, but were willing
to live with their investment with this road, that was the real issue.  That was the aspect behind
condition two.  The developers did not want this road but were willing to accept this proposal.
Mr. Moussa wanted to pay his portion of the road through impact fees in the future when he
started developing the property.  He did not want to give money at this time but said he would pay
when permits were pulled.

James Keene, City Manager, wanted to shed some light on what was before the council.
He said that regardless of these issues, condition two really did not deal with the alignment of the
road.  It dealt with the standard for the road and who pays for that road to be constructed, not
where the road is.  Mr. Keene said that it was his understanding that the applicant had property.
The applicant had zoning on the property right now.  It was zoned S-R.  If this rezoning request
was not before the council at all, the developer could develop that property at roughly one house
per three acres.  The traffic impact on that would probably be such that the existing access to the
property could be given through the existing network through the casitas.  The problem would
come in when there was a development proposal that was extensive enough that it generated up to
400 trips a day, that there was a need for a road to be built.  In one sense, he said this was almost a
kind of leapfrog development.  This was not a planned development in a series of residential or
commercial developments, with lots of them contributing.  This was basically a cul-de-sac road,
almost to a development project.  The issue was that they needed a 24-foot section that would need
to be paved and need to be landscaped.  Mr. Keene said that in any other situation, a developer
would do this.  They have had 17 other cases over the past two years, where precisely this sort of
thing had happened.

Mr. Keene continued by asking what if the council did not do the rezoning?  They would
be under no obligation as a council to have to rezone this property.  They would then be in a
situation when the city would look at doing an improvement or a section on this road.  They would
probably not have to do it to this standard, because the traffic impacts of two pickup trucks for the
most part going up there for the city site and the trailhead use could be a different sort of road.
What staff was saying was that the developer needed to have the road and so the city would share
in the cost of the road 50-50.  Mr. Keene said it seemed to be perfectly fair.  Now here was a
question he wanted the council to ask themselves.  If the developer wanted to wait to impact these,
then this could be postponed until they had adopted impact fees and reconsider this in the summer.
It may not apply to this road, though, as the impact fee program came forward.  That would be one
option.  Secondly, the developer could just proceed with the existing zoning and not rezone it.
They could look at some other conditions if there were issues with cash flow in making the
payments.  He did not see why they could not look at some way, if that was really an issue.  They
were talking about $4,000 per house for this road to be able to be built there.

Mr. Keene said he hated to say this, but he felt that Vice Mayor Ronstadt was right on,
when he was comparing this to Butterfield Ranch.  He said the city was shoehorning in a small
rezoning application.  He did not care what it was, but said that if the city did not build the right
road, it would come back to haunt the city.  The folks who lived out there would be complaining
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about it and saying “why am I on some goofy dirt road” or something else that doesn’t work.  He
said that if they did not do that, then the question would be who would pay for all of the road?
Would the council ask other taxpayers in the city to pay for it?  Mr. Keene questioned whether it
was even entirely legal to ask the ratepayers in the city to pay for more of a road than they needed.
He said that was the quandary that they were in.  He felt it was entirely feasible.  It was fair.  It
was consistent with other approaches they have taken.  If that was not appropriate or if there was a
cash flow issue, they should take a look a look at some other land use alternatives as far as scaling
back the density or finding some way where the developer could possibly make a payment as the
houses came on with the certificate of occupancy or something like that.  He did not think the
council could ask the taxpayers or the ratepayers of the city as a whole to pick up the charge for a
road that would come into existence, because the developer needed it for the project.

It was moved by Council Member Ibarra, seconded by Council Member Leal, to approve
the request for rezoning C9-03-22, Moussa-Clearwell Road, as recommended by the zoning
examiner with the deletion of condition two and asking the developer that when the city
implements the impact fee program, the developer would fall under that program to pay for his fair
share.

Mayor Walkup asked if there was any discussion.

Vice Mayor Ronstadt said that the city manager implied that impact fees would not be
applied to Clearwell Road and asked staff to elaborate on that.

Michael House, City Attorney, said that at the present time the proposal for impact fees for
roads would only apply to arterial roads and that Clearwell Road was not an arterial road.
Therefore, if the proposal was adopted, there would be no impact fee assessed for this road.  There
would be an impact fee that a new development would have to pay for other roads, but not for this
road.

James Keene, City Manager, added that impact fees were not necessarily going to replace
developer contributions to projects.  In other words, there would be a process where the developer,
if they made such improvements or participated in a funding amount, would have that amount
deducted from what is necessary for impact fees.  He said there was no way to avoid making a fair
share contribution toward this road.  Mr. Keene suggested that if there was a concern of up
fronting $172,000, he did not see why in this particular case, you could not modify the condition
that the payment would be made to the city as each house came on line.  That way it would spread
the cost out so that the burden was not facing the developer up front but the share was being paid.

Mayor Walkup said that he would like to get a motion that worked.  He asked Council
Member Ibarra if one of the alternatives could be, rather than saying that when the impact fee is
implemented, payment would be made.  He said that council and staff have implied other forms of
contributions that were equal to impact fees.  Maybe a different way of doing it would be to say
that upon the approval of an impact fee, the developer would assess a rooftop fee equal to/the
same as impact fees to make payments for his fair share of the road.

Council Member Ibarra amended his motion to say that instead of an impact fee, it will be
a rooftop fee equivalent to an impact fee.



21 MN1-26-2004

Michael House, City Attorney, said that if an impact fee program were in place, the
developer would be required to pay the impact fee already.  That would be a requirement; but it
would not pay for Clearwell Road.  That would not be part of the program.

Mayor Walkup apologized and then said that the substitute motion would not work.  He
called on Council Member West.

Council Member West said she had heard the developer’s representative say that the city,
at one time, said it would pay for the road.  It was very clear to her that this item should not be
coming before the council.  She said she was embarrassed.  There were a lot of people waiting for
their items, while the council struggled with something that should have been prepared before it
came to them.

It was moved by Council Member West, seconded by Vice Mayor Ronstadt, that item 12,
C9-03-22, Moussa–Clearwell Road, be continued and that city staff and developer get together
and reschedule this item when the details have been worked out.  She said it was very clear to her
that it had not been worked out and there had to be a better way than sitting there hassling about it.

Mayor Walkup asked if there was any further discussion.

Albert Moussa, the property owner and developer, said that they could see by the
presentation that if he didn’t give that 820 feet of access, that road would not be there.  He wished
he knew what he knew now to ask whatever he wanted to ask for that piece of land he gave.  Now
the public could not go there.  Originally, in his agreement with Starr Pass, this road was only for
them and Tucson Water. He changed this for the public.  He had an agreement with Tucson Water
to pay for one-third of that road.  The city did not pay for that soil there.  Tucson Water was to pay
two-thirds and he would pay for one-third and it would be a private road and they would maintain
it.

Mr. Moussa said he did not agree with continuing this item.  He wanted the council to
move and vote on the item, no matter what the vote was.  If the council voted no, then he would
withdraw the zoning request and sell the property.  Mr. Moussa asked the council where the
fairness and justice were in continuing his request?  He did not want the council to continue this
item.  Mr. Moussa, again, requested the council to vote on C9-03-22 and he would accept
whatever was voted on.

Mr. Koriak, vice president of the Starr Pass Area Neighborhood Association, stated that he
and the president of the association, Joy Greenway, were appointed as a task force by the
homeowners to work with Mr. Moussa.  He said it has been a long process and wanted to report
back to the association that it was finally concluded.  The association started with a confrontation
with Mr. Moussa early on, in which the association would not agree to time-shares. The
association worked out an agreement, which they thought was fair, reasonable and acceptable to
the homeowners as well as to Mr. Moussa.  The task force met with city staff the last several
months and hoped that the city staff would have prepared a report to conclude this process.  Mr.
Koriak said he and Ms. Greenway have sat in meetings for over a year with staff members for
progress reports on the resort and Clearwell Road.  At no point did they hear that Mr. Moussa was
going to be responsible for 50 percent of the road or that he was going to be responsible at all.
The major point that was made was that this was a road to enable access to the reservoir and the
trailhead. That was the major purpose of the road.  Despite protests from the adjacent casita
owners, a resolution was reached.  In the preliminary draft, it stated clearly that the entire project
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would be financed entirely by the city of Tucson.  Mr. Koriak said it was very unclear to them as
to what was really going on.

Mayor Walkup wanted to wrap this item up and asked for a voice vote on the substitute
motion.

The substitute motion to continue this request for rezoning until such time as the issues
were worked out failed by a voice vote of 3 to 4, (Vice Mayor Ronstadt, Council Members Scott,
Dunbar, and Leal dissenting).

Council Member Dunbar asked to comment on condition two, where it said “If during the
three-year period a transportation impact fee is imposed by the city which includes these costs,
then the developer may elect to pay the amount of the fee that would have been imposed for all
dwellings constructed prior to the imposition of the fee”.  Council Member Dunbar asked what
that statement meant and why was it there?

Mr. Keene said he understood that the staff added this condition to try to put some
flexibility.  It was not a certainty.  He said Mr. House referred to the current conversations and the
focus on how staff was structuring the impact fees could very well be in the situation where staff
would not find themselves in this situation and this would not happen.  He said condition two was
different than saying, “forget the $172,000, I just want to pay an impact fee”.  Condition two states
to pay the $172,000; but, if the city had an impact fee and it could apply, the city could look at
some way to substitute that.

Council Member Dunbar asked for clarification, that if the developer paid the $172,000
and impact fees were assessed, would the developer be charged twice?

Mr. Keene stated that the $172,000 would be credited to the developer.  Removing
condition two would not change the required section of the roadway that was needed by this
development.  There were almost 400 trips required by this development.

Council Member Dunbar said there were only 42 houses and asked how 400 trips came
about?

Ernie Duarte, Development Services Director, responded that the estimated trip generation
utilized transportation traffic engineering studies and Pima Association of Governments as well as
the transportation staff had provided the information.  It was slightly under ten trips per household
per day.

Mr. Keene then stated that the point he wanted to make was that the removal of this
condition that dealt with Mr. Moussa paying his fair share of the road section, did not result in the
change of the required road section.  So the city would need to go out and build this road as
proposed on the map.  That would say that the public would have to pay $172,000.  Mr. Keene
then asked the council what public and where would the money be taken from?  The residents at
Starr Pass would not be charged, so would the council ask each resident of the city to help pay for
this road that would benefit a project?  Mr. Keene asked for more time to talk about it so council
was clear about the impacts of this situation, because someone had to pay for it.  Mr. Keene said
that Vice Mayor Ronstadt was correct in saying what trouble the city was in by letting
development take place without adequate infrastructure.
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Council Member Ibarra called for the question and asked for a roll call vote.

Vice Mayor Ronstadt wanted to add that if the motion passed, it was only fair to the
taxpayers of the city that Council Member Ibarra identify where the $172,000 was coming from.
He said that earlier that afternoon, Mr. Ibarra refused to vote on motion that would spend $25,000
for feasibility study that council identified where the money was.  Now he wanted to give away
$172,000 of taxpayers money.  He felt that in fairness, Mr. Ibarra needed to identify who would be
paying that money and do it before this motion was voted on.

Mr. Moussa again said that on August 1, 2003 the road was supposed to be fully funded by
the city and said that the money must already have been put aside.

Council Member West asked where the document came from that stated that the city would
pay for the road and asked for an explanation as to why it was stated in the document that the city
would fund the road.

Mr. Keene said that this was a good example.  They were not in a position to talk about
what this was.  He could not say that this was in the context of this rezoning.  What was before the
council was a change in land use by private owner for rezoning.  He would be curious to see if this
was a condition that staff put forward as part of this rezoning.

Council Member Scott asked for the date of the document.

Mr. Moussa said it was dated August 1, 2003.

Mayor Walkup called on Council Member Leal, and said that after Council Member Leal,
they would vote on this item.

Council Member Leal said that as he understood it, the division of cost in part was a
function of trip generation.  It had also been said that the kind of road that was being proposed was
a stronger road because the city intended to have some reservoirs up there and earth moving
equipment that would compromise a lesser road.  He asked staff to explain if it were just pickup
trucks and cars, what would the road cost and how much more it would cost to build a road to
handle earth moving equipment?

Andy Dinauer, Engineering Division Manager, responded that the road that was going to
be constructed by Tucson Water to provide access to their reservoir and access to the trailhead
facility was going to be a very basic 16-foot wide service road.

Council Member Leal said that meant that there would not be a greater cost per lineal foot
for a road to handle earth moving equipment than a road that would simply be for a neighborhood
street for pickups and cars?

Mr. Dinauer said he was not sure how much earth moving Tucson Water would be doing.
The reservoir road was basically to accommodate a couple of pickup trucks a week going up to the
reservoir.  He asked Mr. Modeer if he could shed some light on it.

David Modeer, Tucson Water Director, said that if they were just building access to
Clearwell reservoir and future reservoirs sites, what they would want would be a gravel road such
as they have there now, that would allow construction equipment or pickup trucks to come in
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there.  The reason was that they did not want to drive heavy equipment through residential
subdivisions with less constructed roads and possibly tearing up the asphalt streets.  If the road
was built in the proposed area with clay and gravel, it would handle construction equipment.

Mayor Walkup said that as they moved toward the vote, as he understood it, for 40 homes,
if the impact fee was in the $40,000 range, it would be about $160,000.  He felt that they were
close to the same amount of money either way.  He would go to a roll call vote here, but his vote
was going to be with the homeowners.  He had been watching this whole thing now for the last
three years and said it had been almost a nightmare as they have tried to weave their way through
a reasonable development that everybody could live with.  At the eleventh hour, to have it all
tangled up with a road was not what the council was all about and what they ought to be doing.
With that, he asked for a roll call vote.

Vice Mayor Ronstadt asked to point out a clarification.  The impact fee could not be used
for the road so the taxpayers or someone would have to pay $172,000.

Michael House, City Attorney, said he believed the consultant would be recommending
that the impact fee program be applied only to the arterial streets or a collector street.  He did not
believe that Clearwell Road was a collector street.  There was no circumstance where a residential
street of this type would be subject to an impact fee.

Kathleen S. Detrick, city clerk, asked that the motion be repeated for the record.

It was moved by Council Member Ibarra, seconded by Council Member Leal, to approve
the request for rezoning of C9-03-22, Moussa-Clearwell Road, as recommended by the zoning
examiner with the deletion of condition two and the commitment that Mr. Moussa had made to
pay an impact fee when they implemented the impact fee program with the city by a vote by
Mayor and Council. So Mr. Moussa would still be on the hook for the impact fee.

Council Member Scott said that if it is called an impact fee, it could not be used for the
road.  She had a concern about that.  What they were trying to do was to somehow get a
mechanism whereby they did not use the word impact fee, but come out with what they were
looking for.

Mr. Keene said yes, that was the thought, because someone would have to build this road
up front.  If the motion were to pass as stated, the city would go up and build the road somehow up
front and hope that some funding mechanism would come along to recollect the funding, which
the city attorney pointed out was quite at risk.  The alternative to the developer paying the
$172,000 up front, as each house is built and a certificate of occupancy is issued, the payment for
that house would be paid so that would allow it to be paid over some time, rather than all in
advance.  In his view, that would serve as a surrogate impact fee and allows the road to be
constructed.  It would allow the cash flow to work, just as it would with an impact fee.  He said it
would not put the city in this limbo land that the city attorney had identified, by basically saying
that he did not think that they would be able to apply the impact fee language to this and to get it.
Also, it would keep the taxpayers from being on the hook for the bill.

Mr. Moussa said that they could tell from the testimony here that they were looking to
have the equipment to do the reservoir for Tucson Water.  He asked why he should have to pay for
that?  He would be willing to pay the impact fee when it came up later on, whenever they adopted
it.  However, he feared that he would be charged twice; once for $172,000 and for the impact fee.
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Mayor Walkup said he was making sure Mr. Moussa was not paying twice.  At $4,200
impact fee per rooftop, it would make the impact fee the same as the city was asking him to pay
for the road.

Mr. Moussa asked if the impact fee could be waived.  He was afraid that no matter what
they did, he was going to get caught twice.

Mayor Walkup said he would not let that happen.

Council Member Scott asked if they could have help on the motion she would like to
make, that went with what Mr. Keene said, but include that there would not be a second impact fee
should there be one coming at a later date.

Mr. House said that if the city were to exempt a particular development from the impact
fee, it could jeopardize the validity of the impact fee ordinance.

Council Member Scott asked that if the developer had made a contribution already that was
equivalent, was that not already enough?

Mr. House said that it would have to be a contribution to the same type of infrastructure for
which the impact fee was being assessed and this was not the same type of infrastructure.  He said
this was not being covered by the impact fee ordinance.  In order to get a credit against the impact
fee you would have to put an infrastructure that the fee was being assessed to pay for.

Council Member Dunbar noted that she asked a question ten minutes ago and there was
talk about subtracting that amount from, and asked why they could not just come up with a
motion?

Council Member Scott asked about the document dated August 1, 2003 and asked if was
invalid?  Was it written by the water department stating that the city would pay for the road or
who wrote it?

Mr. Keene said he had a copy of the document and it was a draft design concept done by
an engineering firm for Tucson Water.  He said he was not an engineer.  He could not see what
this section was.  He said that Mr. Modeer could possibly speak to it, but to be honest, they were
keeping a position on it.  They were studying alignments.  They were looking at drafts and those
sorts of things, and having reports.  Then it was going to be turned around and said this would be
the final situation, since they were also dealing with the section that looked to be more than that,
because of the requirements of the subdivision.  Mr. Keene said again that they were missing a
point.  Yes, they needed this road.

Mr. Moussa noted that the document was given to them at a meeting after they had been
into the process for a year, that the city of Tucson was going to build this road at no cost to
anybody.

Mayor Walkup called on Council Member Ibarra.

It was moved by Council Member Ibarra, seconded by Council Member West, to approve
the request for rezoning for C9-03-22, Moussa-Clearwell Road as recommended by the zoning
examiner with the deletion of condition two.
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Upon roll call, the results were:

Aye: Council Members Ibarra and Scott; Mayor Walkup

Nay: Council Members West, Dunbar, Leal, and Vice Mayor Ronstadt

Absent/Excused: None

The motion failed by a roll call vote of 3 to 4.

It was moved by Council Member Ronstadt, seconded by Council Member Dunbar, to
approve the request for rezoning in the case of C9-03-22, Moussa-Clearwell, as recommended by
the zoning examiner.

Mayor Walkup asked if there was any discussion.

Council Member Leal, referring to the split, asked how many lineal feet the road was?

Andy Dinauer, Engineering Division Manager, responded that the road was 2,200 feet.

Council Member Leal asked what percentage of lineal feet the applicant had?

Mr. Dinauer responded that the applicant had at least two-fifths of the road.  The foot
frontage of Clearwell Road was 880 feet and the applicant’s property was on one side of the street.

Council Member Leal said he was looking at it like an improvement district.  If they were
doing sidewalks, streetlights, or roads, the city would assess lineal feet on both sides and the
developer would end up with about one-sixth of it, not one-third of it, and certainly not half of it.
He asked staff to help him understand why and maybe it was appropriate for them to do it that
way.

James Keene, city manager, asked to make a quick comment.  He said to forget that
Tucson Water was even in the picture.  Take away the trailhead and the Clearwell Road and
suppose that this property was coming just straight to council.  Originally, it was going to come as
a series of casitas.  Clearly there was significant neighborhood opposition.  That was going no
where.  The council had those situations all the time.  The council would tell the developer to go
back and do something that was more in keeping with what the intent of the neighborhood would
be and they would have complied.  The developer would have paid 100 percent of the cost for that
road, because would basically be a driveway to the project.  But because the city needs to use the
road to drive to the reservoir the cost would be split 50/50.

Council Member Leal said that at the present time, there were two people.  He asked if
there were other property owners with undeveloped land on either side of that land who may build
later.

Staff responded no.

Mayor Walkup asked Vice Mayor Ronstadt to repeat the motion.
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Vice Mayor Ronstadt said the motion was to approve the request for the rezoning as
recommended by the zoning examiner.

Mayor Walkup asked for a roll call vote.

Upon roll call, the results were:

Aye: Council Members Ibarra, West, Dunbar, Scott, and Leal; Vice
Mayor Ronstadt and Mayor Walkup

Nay: None

Absent/Excused: None

The motion to approve the request for rezoning in case C9-03-22, Moussa-Clearwell, as
recommended by the zoning examiner carried by a roll call vote of 7 to 0.

13. PUBLIC HEARING: ZONING (C9-98-01) LAWYERS TITLE TR 7685 – MISSION ROAD,
MH-2 TO C-1 AND C-2, CHANGE OF CONDITIONS AND PRELIMINARY
DEVELOPMENT PLAN

Mayor Walkup announced that the city manager’s communication number 42, dated
January 26, 2004 would be received into and made a part of the record.  He also announced that
this was the time and place legally advertised for a hearing on a request for changes to conditions
of rezoning and the preliminary development plan for this case.  Mayor Walkup also said that staff
had a brief presentation before the public hearing began.

Peter Gavin, Zoning Examiner, said that there was a project before the council that was a
change of concept plan.  He asked the developer to highlight some of the changes to the originally
approved rezoning case.

Derek Roberts, on behalf of the property owner, Mission and Irvington LLC, stated that
originally the site was approved for rezoning C-1 and C-2.  The site to the east of the waffle line
was going to be a landscape yard.  There was a one-foot, no access easement on the north side of
the site, required under the previous rezoning.  If they had added a one-foot, no access to Irvington
Place, they would not have not been able access it with the current layout.  Mr. Roberts said that
the landscaped area to the east of the waffle line would be R-1 zoning with 43 lots.  The
commercial piece to the west of the waffle line was to remain the same.

Mr. Roberts prepared a brief statement on behalf of his client.  He said they accepted the
proposed rezoning conditions for the development as proposed by staff, with no arguments.  The
development under consideration would be a benefit to the area.  The existing zoning on the parcel
was MH-2 and could be developed into a mobile home park with a few public amenities.  The
zoning proposed is C-1 and C-2 for the commercial portion of the site and R-1 for the residential.
The development would provide commercial amenities to the neighboring residents in the city and
the county.  Also, he wanted to point out that the county line was Mission Road to the west.  The
proposed R-1 development would provide a residential neighborhood for the first time and step-up
buyers allowing increased homeownership and tax revenue within the area.  Currently, Mission
and Irvington LLC is represented by Mike Naifeh and Yoram Levy.  They worked extensively
with the neighbors, staff, and council regarding this site to assure a quality development.  He said
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they started it before he started with Arcadis, which was over a year ago.  Also, he said that the
last item prior to this was an extension to the original rezoning.  He continued that prior to the
rezoning request and change condition there has been contact with George O’Leary, the landowner
to the adjacent property to the north.  He was unable to attend tonight but has submitted a letter
stating that he has no objections to the changes presented this evening and would like the letter
placed in public record.

Mr. Roberts proceeded to read the letter from Mr. O’Leary.

“I would like to add a personal note that it has been a pleasure working with the
property owners.  They have always been willing to work with staff on any of the
issues brought before their attention.  They have been willing to work under the
new standards brought forward by staff, even before their official adoption.  I was
working with staff prior to any of the new roadway requirements for parking on
both sides of the streets.  We are currently in process with a tentative plat and we
went through great lengths to make sure that regardless of what happened, that
this development would be up to current city standards.  In all, because of their
efforts, this will be a quality development for the residents who will live there and
the neighborhood who will be able to utilize the commercial amenities and the
proposed linear park.  I would like to thank you for consideration of this matter.”

Mayor Walkup asked if there was any other discussion before starting the public hearing.
There was none.  He announced that the public hearing was scheduled to last for no more than one
hour and speakers would be limited to five-minute presentations.  He asked if there was anyone in
the audience who would like to speak on this issue at this time.  There was no one.

It was moved by Vice Mayor Ronstadt, seconded by Council Member West, and carried by
a voice vote of 7 to 0, to close the public hearing.

Mayor Walkup called on Council Member Ibarra.

It was moved by Council Member Ibarra, seconded by Council Member Scott, to approve
the request of C9-98-01, Lawyer’s Title TR-7685 – Mission Road, as presented.

The motion carried by a voice vote of 7 to 0.

14. PUBLIC HEARING: APPLICATION BY GREYHOUND PARK FOR OFF-TRACK
BETTING SITES

Mayor Walkup announced that the city manager’s communication number 43, dated
January 26, 2004, would be received into and made a part of the record.  He also announced that
this was the time and place legally advertised for a hearing on a request by Tucson Greyhound
Park for off-track betting sites.  Mayor Walkup asked if the applicant or a representative was
present.

John Munger, representing Tucson Greyhound Park, said that with him this evening were
Joe Falcone, owner of Famous Sams, 4801 E. 29th, and Mo Farhang, owner of the Maverick King
of Clubs, 2190 E. Wilmot Road.  Mr. Munger stated that Tucson Greyhound Park operates off-
track betting at various locals in the city (six or seven of them) and they had been requested by
these two gentlemen to permit them to have off-track betting facilities at their respected
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restaurants and bars.  They had negotiated terms that were acceptable to everyone.  He said that in
the case of the Maverick, Tucson Greyhound Park was closing the existing off-track betting
facility at Cathy’s, at their request and simply trying to move it to the Maverick, so there would
not be a net increase.  It would just be a move.  Mr. Munger said that the one at Famous Sams was
one that Mr. Falcone had requested.  Mr. Munger believed this has gone through city police and
all the different notices mailed to homeowner’s associations.  They did not know of any protests.
To make it clear, Mr. Munger said this was part of their request to the state racing department and
it needed the approval from the city council to move forward.

Mayor Walkup announced that the public hearing was scheduled to last for no more than
one hour.  He had received a number of written requests to speak.  Speakers would be limited to
five-minute presentations.

Tom Taylor, representing Tucson Greyhound Park, chose not to speak when called upon.
There were no other requests to speak.

It was moved by Vice Mayor Ronstadt, seconded by Council Member West, to close the
public hearing.

The motion to close the public hearing carried by a voice vote of 7 to 0.

Mayor Walkup called on Council Member Leal.

Council Member Leal said he had reviewed these applications and was familiar with the
activity.  He has visited a few establishments to see how the businesses conducted themselves and
was supportive of their request.

It was moved by Council Member Leal, seconded by Council Member Ibarra, to pass and
adopt resolution 19767.

Mayor Walkup asked the city clerk to read resolution 19767 by number and title only.

Resolution No. 19767

Relating to dog racing. approving Famous Sams 4801 E. 29th

Street, Tucson, Arizona, as an off-track betting site for the
Tucson Greyhound Race Track, and declaring an emergency.

Mayor Walkup asked for a roll call vote on the motion.

Upon roll call, the results were:

Aye: Council Members Ibarra, Scott, and Leal; Vice Mayor Ronstadt and
Mayor Walkup

Nay: Council Members West and Dunbar

Absent/Excused: None

The motion to approve resolution 19767 carried by a roll call vote of 5 to 2.
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For the purpose of an emergency clause, and that purpose only, Mayor Walkup called for
the roll call vote:

Upon roll call, the results were:

Aye: Council Members Ibarra, West, Dunbar, Scott, and Leal; Vice
Mayor Ronstadt and Mayor Walkup

Nay: None

Absent/Excused: None

Resolution 19767 was declared passed and adopted by a roll call vote of 7 to 0, with the
emergency clause.

Kathleen S. Detrick, city clerk, was asked to read resolution 19768 by number and title
only.

                                  Resolution No. 19768

Relating to dog racing; approving Maverick King of Clubs, 6622
E. Tanque Verde Road, Tucson, Arizona, as an off-track betting
site for the Tucson Greyhound Racetrack; and declaring an
emergency.

It was moved by Council Member Leal, seconded by Vice Mayor Ronstadt, to pass and
adopt resolution 19768.

Mayor Walkup asked if there was any further discussion.  Upon hearing none, he called for
a roll call.

Upon roll call, the results were:

Aye: Council Members Ibarra, Scott, and Leal; Vice Mayor Ronstadt and
Mayor Walkup

Nay: Council Members West and Dunbar

Absent/Excused: None

Resolution 19768 was declared passed and adopted by a roll call vote of 5 to 2.

For the purpose of an emergency clause, and that purpose only, Mayor Walkup called for
the roll call vote:

Upon roll call, the results were:

Aye: Council Members Ibarra, West, Dunbar, Scott, and Leal; Vice
Mayor Ronstadt and Mayor Walkup
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Nay: one

Absent/Excused: None

Resolution 19768 was declared passed and adopted by a roll call vote of 5 to 2.

15. PUBLIC HEARING: INCREASE IN SANTA RITA BEL AIR ISOLATED WATER
SYSTEM FEE  (CONTINUED FROM THE MEETING OF JANUARY 12, 2004)

Mayor Walkup announced that the city manager’s communication number 47, dated
January 26, 2004, would be received into and made a part of the record.  He also announced that
this was the time and place legally advertised for a hearing with respect to an increase in the Santa
Rita Bel Air isolated water system fee.  He added that the public hearing would last no more than
one hour and speakers would be limited to five-minute presentations.  He said that before they
began, staff would make a brief presentation

David Modeer, Tucson Water Director, said he did not have anything more than what he
said a couple of weeks ago.

Mayor Walkup asked if anyone wished to address the council on this issue.  There was no
one.

It was moved by Vice Mayor Ronstadt, seconded by Council Member Dunbar, and carried
by a voice vote of 7 to 0, to close the public hearing.

Mayor Walkup announced that the adoption of the proposed fee increase was scheduled for
February 9, 2004.  If adopted, the fee increase would become effective May 10, 2004.

16. APPOINTMENTS TO BOARDS, COMMISSIONS AND COMMITTEES

Mayor Walkup announced that the city manager’s communication number 36, dated
January 26, 2004 would be received into and made a part of the record.  He asked for a motion to
approve the appointments in the report.

It was moved by Council Member Leal, seconded by Council Member Scott, and carried
by a voice vote of 7 to 0, to approve the appointments in the report.

Kathleen S. Detrick, city clerk, said that for the record she would need to read the
appointments.  The first one was the appointment: of Martha Davila-Hall to the Committee of
Massage Examiners and the second was the appointment of Vice Mayor Ronstadt as chairman to
the Tucson Fire and Police Public Safety Personnel and Retirement Boards.

Mayor Walkup asked if there were any personal appointments.

Council Member Scott announced her personal appointment of Mitchell Dorson to the
Human Relations Commission and Barton Beck to the Commission on Disability Issues.

Council Member West announced her personal appointment of Larry Hecker to the
Redistricting Committee.
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17. CALL TO THE AUDIENCE

Mayor Walkup announced that this was the time any member of the public was allowed to
address the mayor and council on any issue. He asked if anybody wished to address the council at
this time. There was no one.

18. ADJOURNMENT 10:02 p.m.

Mayor Walkup announced that the council would stand adjourned until the next meeting of
the mayor and council, to be held on Monday, February 2, 2004, at 5:00 p.m. in the Mayor and
Council Chambers in City Hall, 255 W. Alameda, Tucson, Arizona.
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