AGREEMENT TO CONSTRUCT SUBDIVISION IMPROVEMENTS 
PERFORMANCE BONDPRIVATE 


Subdivision Case No. ____                         
THIS AGREEMENT is made and entered by and between ________________________________________("Subdivider"), _________________________ (“Surety”), and the CITY OF TUCSON, ARIZONA, a municipal Corporation ("City") (Collectively, the "Parties").  The Parties hereby confirm and agree as follows:


RECITALS

A.
The Subdivider intends to subdivide the property more fully described in Exhibit "A", attached hereto and incorporated herein by this reference (the "Property"), identified as _______________________________(Subdivision name), Lot(s) __________ to __________, inclusive, and Common Area(s) _______________ (the "Subdivision") recorded in the Office of the Pima County Recorder as Sequence Number                                 ; and

B.
The Parties to this Agreement wish to establish specific terms, conditions and guidelines to provide for assur​ances for the completion of the required subdivision improve​ments for the Subdivision in the above numbered case in compliance with the provisions of A.R.S. Section 9‑463.01(C)(8), Tucson Code Chapter 23B the Unified Development Code (UDC) Section 8.6.2.B.1 and UDC Administrative Manual Section 2-09.3.2.B; and 

C.
The City seeks to protect the health, safety and general welfare of the community by requiring the completion of various improvements in the Subdivision and thereby to limit the harmful effects of substandard subdivisions, including premature subdivision which leaves property undeveloped and unproductive; and

D.
This Agreement inures to the benefit of the Parties and is not executed for the benefit of third parties, such as, but not limited to, materialmen, laborers, or others providing work, services or materials for the Subdivision, or for the benefit of lot or home purchasers in the Subdivision.

AGREEMENT


NOW THEREFORE, based on the foregoing recitals and in consideration of the City approving a final plat (the "Subdivision Plat") for the Property in the above referenced case and consideration of such other matters as are set forth herein, the Parties agree as follows:


1.
Construction of Subdivision Improvements.  Subdivider shall construct and install, at no expense to City, all subdivision improvements described in Exhibit B attached to and incorporated in this Agreement by this reference (“the Improvements”). Subdivider’s obligation to complete the Improvements arises as of the date of this Agreement, is independent of any obligations of the City, and is not conditioned upon the sale of any lots or improvements within the Subdivision.  


2.
Existing Utilities.  Any relocation or modification of existing utilities or public improvements to construct the Improvements shall be done at no expense to the public. 

3.
Assurance of Construction.  This Agreement is submitted as an assurance that Subdivider will construct the Improvements as required by A.R.S. Section 9‑463.01(C)(8) and UDC Administrative Manual Section 2-09.

4.
Start of Construction.  Subdivider shall begin construction of the Improvements within six months of the date of this Agreement .

5.
Diligence.  The Subdivider shall diligently pursue construction of the Improvements and agrees not to suspend construction of the Improvements.  Subdivider's failure to do substantial work on the Improvements for a period of thirty (30) consecutive calendar days shall be presumptive evidence that Subdivider has suspended construction of the Improvements.


6.
Completion of Improvements.  The Improvements shall be completed by the Subdivider not more than two (2) years after commencement of construction of the Improvements pursuant to Paragraph 4 of this Agreement, provided however, if the Performance Bond has a termination date, the Improvements shall be completed at least 90 days prior to the Performance Bond termination date.  The Improvements shall not be considered completed unless and until the Improvements have been constructed in accordance with all applicable plans and regulations and after the City has inspected them for compliance with the plans and regulations.  The period for completion of the Improvements may be extended for good cause shown at the discretion of the City Engineer. 


7.
Acceptance of Improvements.  The City shall not accept the Improvements or maintenance responsibility for the Improvements unless and until all of the following have occurred:  

a.
The Subdivider has completed the Improvements in accordance with Paragraph 6 of this Agreement.

b.
The Improvements and the right-of-way in which the Improvements are located has been dedicated or conveyed to the City by Subdivision Plat or separate instrument, as applicable.
c.
The dedication or conveyance, as applicable, has been accepted by the City as evidenced by the approval of the Subdivision Plat or by some other formal action.

8.
Warranty.  The Subdivider warrants that the Improvements, each and every one of them, will be free from defects for a period of one year from the date that the City accepts the maintenance of the last improvement completed by the Subdivider. 


9.
Authority for Construction by Third Parties.  In the event the Subdivider defaults upon the obligation to construct the Improvements as provided in Paragraph 5, the Subdivider hereby authorizes the City or any person acting on behalf of the City to enter upon the Property and complete construction of the required Improvements.  The Subdivider shall further hold the City harmless for any damages to the Property that result from the enforcement of this Agreement.


10.
Tender of Performance Bond.  To secure performance of its obligations set forth in this Agreement, Subdivider tenders to the City with this Agreement a performance bond (the "Performance Bond") issued by ___________ ("Surety") attached as Exhibit C.  


11.
Provisions of the Performance Bond.  The face amount of the Performance Bond issued by the Surety pursuant to this Agreement shall be $ ___________, which is the City’s estimate of the total cost to perform Subdivider’s obligations under this Agreement.  The Performance Bond shall specifically adopt by reference all of the terms of this Agreement.


12.
Amendment of Performance Bond.  The Subdivider and Surety agree that this Agreement constitutes an amendment to the Performance Bond and that the Subdivider and Surety shall not agree to any further amendment of the Performance Bond as it relates to the provisions of this Agreement without prior approval of the City of Tucson.  The term of the Performance Bond shall minimally provide for the same time period as this Agreement and as it may be extended.


13.
Release of Assurances.  The obligations of Subdivider and Surety under the Agreement shall be released, and a release of assurances issued by the City Engineer, only upon Subdivider’s satisfactory completion and City’s acceptance of the Improvements in accordance with Paragraphs 6 and 7, or the Subdivider’s tender and City’s accep​tance of substitute as​surances.  

14.
Partial release of assurances.  The City may issue a partial release of assurances, releasing some of the Subdivision from this Agreement if both of the following have occurred:

a. All of the Improvements that are required for, benefit, or serve the released lots have been completed in accordance with Paragraph 6 of this Agreement; and

b. The City determines that the released lots and the Improvements that are required for, benefit, or serve the released lots can be used and maintained separately from the Improvements that are not yet completed.  

15.
Substitution of Assuranc​es.  Subdivider may submit substitute assurances in a form and amount acceptable to the City at any time during which Subdivider is not in default of this Agreement as provided in UDC Section 8.6.2  The City Engineer may approve a substitution of the Subdivider or the Surety upon the presentation of a substitute assurance agreement in the form provided in UDC Administrative Manual Section 2-09. (the "Substitute Assurance Agreement").


16.
Default.  If the Subdivider fails to start construction, continue construction and complete construction to City standards so that they may be accepted by the City, all as provided in Paragraph 1 or does not obtain an extension of time, the Subdivider is in breach of this Agreement. If the breach continues for a period of thirty (30) days after written notice of such breach from the City, the breach shall constitute default under the Agreement.  The notice shall indicate what the breach is and in what manner a cure may be effected.  No action shall be taken by the City to provide for the construction of the Improvements or execute on the security in this Agreement unless written notice of the breach is provided to the Subdivider and Surety and the breach is not cured within the thirty (30) days prior to default.  In the event of default by any party, the other party shall be entitled to all remedies in law and equity including specific performance and damages.


17.
City's Option Upon Default.  If Subdivider defaults on its obligations under this Agreement as provided in Paragraph 5, the Parties agree that, in addition to any other remedies the City may have against the Subdivider for failure to perform as required under this Agreement, the City shall have and is hereby granted the right, at its sole discretion, to initiate a process to replat the Property to revert to acreage of approximately the same boundary con​figura​tions of record existing before the Subdivi​sion plat for the Proper​ty was recorded.  The Subdivider hereby authorizes the City to execute on behalf of the Subdivider all documents necessary to replat the Property.  The replat may exclude any dedications to the public which were made on the Subdivision plat or by separate instrument which are deemed necessary to serve the portions of the property which are not replatted or to necessarily serve the public.  Subdivider shall pay the reasonable costs incurred in replatting.  The City may use some or all of the proceeds of the Performance Bond to pay for the replatting of the Property.  Prior to initiating any action to replat the Property or any portion of Property, the City shall give thirty (30) days first-class mailed notice to the Subdivider at its last known address.


18.
Issuance of Permits.  The City shall not issue any permit for development of the Property or any portion of the Property, except permits for the completion of the Improvements, unless the City has on file acceptable assurances for the comple​tion of the Improvements or the City has given a Release of Assur​anc​es for the Property or that portion of the Property subject to the development permits.  If this Agreement terminates, the performance bond is acquired by a bankruptcy trustee or for any reason is not available to assure the full completion of the Improvements, the City may cease issuing any further building permits on the Property.


19.
Termination.  This Agreement shall remain in full force and effect until one of the following has occurred:  

a.
All the Improvements have been completed and accepted by the City Engineer as evidenced by a written full release of assurances from the City Engineer.

b.
The Subdivider has tendered substitute assurances acceptable to the City for the completion of the Improvements.

c.
A new Subdivision plat has been recorded for the Property in compliance with any and all applicable laws and regulations.


20.
Binding Effect.  This Agreement shall be binding upon the Parties and their respective successors and assigns.  If for any reason the legal or beneficial title to the Property changes without the City’s prior approval of substitute assurances or issuance of a release of assurance, this Agreement shall remain binding upon the Parties and their respective successor and assigns.

21.
Severability.  If any portion of this Agreement is found to be invalid, such finding will not affect the validity of the remainder of this Agreement and to this end the provisions of this Agreement are severable.


22.
No Waiver.  No waiver of any provision of this Agreement shall be deemed or constitute a waiver of any other provision, nor shall it be deemed to be a continuing waiver unless expressly provided for by a written amendment to this Agreement signed by both the City and the Subdivider; nor will the waiver of any default under this Agreement be deemed a waiver of any subsequent default of the same type.  The City's failure to exercise any right under this Agreement will not constitute the approval of any wrongful act by the Subdivider.


23.
Notice.  The Subdivider agrees to provide written notice to the City, within ten (10) days of the occurrence of: 1) a change of name, corporate identity or address of the Subdivider or the Surety; 2) intent to transfer, or a transfer of title to the Property by deed, contract or operation of law; 3) the foreclosure of a lien against the Property or a portion of the Property; 4) the filing of a volun​tary or involuntary petition of bankruptcy respecting the Sub​divider; or 5) any other event that may affect performance of the Parties under this Agreement.


24.
Address of the Parties:  

Subdivider:


Surety:



City:
City of Tucson Planning & Developmental Services Dept., Engineering Div., P.O Box 27210, Tucson AZ  85726                      


25.
Good Standing, Authority.  The signatures on behalf of the parties to this Agreement  affirm that each is duly authorized to act on behalf of and to bind the party each signature represents.


26.
Applicable Law.  This Agreement shall be construed and enforced in accordance with the laws of the State of Arizona, including the provisions of A.R.S. § 38‑511.


27.
Date of Agreement.  The date of this Agreement shall for all purposes be the date of the signature of the last Party to sign this Agreement.

“Subdivider”: 

By: ________________________________


          Signature of Subdivider or Agent                          

Its:
                             
State of Arizona  )
County of  Pima   )
The foregoing
instrument was acknowledged before me on this        day of         , 20___ , by                               on behalf of                                          , a                         organized and existing under the laws of the State of Arizona, on behalf of the                         (“Subdivider”).

My Commission Expires:



__________________________










Notary Public


“Surety”: 

By: ________________________________
             Surety Signer's Name                        
Its:
____________________________________________

      Title of Signer                            
State of Arizona  )

County of  Pima   )

The foregoing performance bond was acknowledged before me this       day of            20___ by (Surety Signer’s Name), for (Surety Name) a                         organized and existing under the laws of (the State of state where surety is incorporated) and duly authorized to transact surety business in the State of Arizona.

My commission expires:


































_________________________________









Notary Public

 “City”:
City of Tucson Arizona,




Attest:

By: ____________________________


By: 



_____

City Engineer

City Clerk

Approved as to form   this ___

 day of ________, 20___.

_______________________________________
As Principal Assistant City Attorney and not personally 
Exhibit “A”

Legal Description

Exhibit “B”

List of Assurable Items for: ____________________________________________.  

(Subdivision Name)

Subdivision Case No.                      
1. If any credits against the impact fees have been requested, all improvements that are the subject of the requested credit shall be completed and accepted by the City prior to the final release of assurances.  Assurances may be partially released prior to the completion of all improvements provided the releases are proportional to the level of completion of improvements.
2. Paving of streets to include all required curbs, non-lot specific sidewalks, non-lot specific drive aprons, handicap ramps, and survey monuments as shown on the approved tentative plat, final plat and improvement plans.
3. Drainage improvements required by the approved Drainage Report, and as shown on the approved tentative plat, improvement plans and grading plans.
4. A public water system acceptable to the City of Tucson Water Department.
5. A public sanitary sewer system acceptable to the Pima County Regional Wastewater Reclamation Department.
6. A fire prevention system acceptable to the City of Tucson Fire Department.
7. All utility trenches and civil appurtenances satisfactory to the City Engineer and participating utility companies.
8. Installation of all required street signs.
9. Required off-site and on-site improvements as shown on the approved tentative plat, improvement plans, and grading plans.

Exhibit “C”
Performance Bond
{A0010759.DOC-3 Form dated 01/23/2020
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