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ATTORMEY AT LAWY Main Mumbar: 602-252-1900

Facsimile: €02-252-1114
jcallahan@maypotanza.com
wwww.maypotenza.con

Marcely 12,2018

VIA EMAIL TRANSMISSION AND HAND-DELIVERY
Steve Shields
Carolyn Laurie
City ol Tucson
Planning & Development Services
201 N. Stone Avenue
Tueson, Arizona 85701
Steve.Shiclds glucsonaz. oy
Carolvn.laurie @ uesoms, soy

RE:  Medical Marijuana Authorization Letter
1323 N. Park Avenue
Parcel [D No. 123-150-70A & 123-15-0720
CHAA: 108 Zoning: C-2 Activity # TI17SA0033 and T18SA00083

Dear Mr. Shields:

I respectfully disagree with your response dated March §, 2018. | believe the City's
analysis of the church identified in my prior correspondence is flawed.

In addition, and equally important. [ have since discovered thal the proposed
dispensary site is also within 1,700 feet “lrom a licensed residential substance abuse
diagnostic and treatment facility™ and “drug or alcohol rehabilitation Facility™ operated by
COPE Community Services. [nc.

Cach of these issues independently disqualilies the proposed dispensary site under
Tucson law, as discussed more thoroughly below.

I. The Drikung Dzogelien Center of Arizona is a Church.

The City failed o review the church in question under the correct ardinance. The
property at 1038 L. Lester hosts The Drikung Dzogchen Center of Arizona. which is in [acg
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a church under Ordinance 10830, the appropriate regulating ordinance of concern in this
matter (the *Ordinance”). The Ordinance intentionally defines a chureh independently and
apart from Lhe zoning codes cited by the City in its March 8" lal(ler.

Tao be clear, the Ordinance defines a “church™ as “a building which is erected or
converted for use as a choreh, where services are regularly convened which is used
primarily for religious worship and schooling and which a reasonable person would
conclude is a church by reason of design, signs or other architectural features™ (emphasis
added). Thus, the Fact Lthat the property originated as residential is irrelevant, because it
has been converted to religious use.

There is no reference to compliance with any other section ol the Unified
Development Code (“UDC”) in the governing Ordinance. Nor is there any requirement
fora church to have a Certiticate of Occupancy (*Cof0") under the Ordinance. The City's
requirement that there be a “recagnized legal use™ of the property in the form ol'a ColO
and/or be compliant with the UDC is entirely incorreet. The Ordinance does nol require or
reference any conformity with the remainder of the UDC or require a CofO to quality as a
church in establishing setbacks for dispensaries. Iudeed, the manner in which the
Ordinance defines a church would be super(luous if the only type of properly to qualify as
a church are those properties with CofOs. [f(he Ordinance meanl a church only existed if
it obtained a CofQ, il would incarporate by reference the requirement of a CofO. The
Ordinance does not so detine a church for the purpose ol a setback, instead referring to a
demonstrable use and the reasonable belief of a person without reference, requirement, or
regard to a formal ColO.

Indeed, the City previously confirmed that property qualifies as a church regardless
of CofO slatus. As set [orth in the enclosed correspondence, the Cily required proof ofthe
1,000 feet setback from the “church property™ located at 1212 N. Sahuara Ave. That church
property is zoned residential and no CofQ is listed on the City’s website for use of thal
church property as a church.

Moreover, the commercial requirements of the UDC and the definitions afa church
established in the Ordinance ave severable. This is easily demonstrated by the simple fact
that an entity that qualitied lor commercial religious use under the sections of the UCD
cited in your letter, but that did not possess religious architeclure. features, or symbols,
would conceivably not be a “church™ under the Ordinance, which requires these elements
in its definition of establishing a setback distance for dispensacies. to wit ... and which a
reasonable person would conclude is a church by reason of design, signs or other
architectural features” (emphasis added).

Applying the relevant criteria, The Drikung Dzogchen Center of Arizona located at
1038 E. Lester Streel clearly meets the definition of “church™ under the Ordinance
provisions that establish setbacks. The property is used primarily for religious worship.
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convening regularly with religious patrons who [requent the facility for religious worship.
s evidenced by the following websites:

Bropessn was thoriedzinorg ‘arizona, honl

hetpeawwwhoried n.oreupload 489,028 W23 758 drikuenedzoechencen

terusbrochiure. pd !

Btz nein erk s aninstile.org diibunz -J 2oechien-az.him)

hitpssavwwicebooh.com pul )ri?;unul)/.n:cll_\_‘n( enterolArizona‘ahow )
rel=pase internal

[ included photos of the exterior of the church property in my original correspandence,
which showed religious symbols, designs, and other features that are prominent indicia of
a chureh.

The Ordinance requires that “a reasonable persan™ would conclude that the property:
is a church based on ils architecture, features, and symbols. A reasonable person of the
Buddhist faith looking at the architecture and symbols of The Drikung Dzogchen Center
ol" Arizona would certainly recognize it as a place of worship. A non-Buddhist reasonable
person would concur, because the appearance of the property and the above-cited webpages
and photos demonstrate that The Drikung Dzogchen Center of Arizona is a religious center,
independent of the religious affiliation, if’ any, of the “reasonable person.” Although the
religious signs and features in question are Buddhist, not Judeo-Christian, the City is
constitutionally required to analyze the “reasonable person” test in a neutral, equal, and
non-discriminatory manner.

Interestingly, the Applicant in question acknowledged Google Maps as a legitimate
basis for determining whether a property is a place of worship, (not merely checking for
CofQOs), by performing ils due diligence using Google Maps and incorrectly atlesting to
PDSD thal no places of worship were located within 1.000 feel, As shown in my prior
letter, Google Maps clearly identifies the property al 1038 C. Lester as a “Place of
Worship.” Thus, by its own methodology, the Applicant fails to meet its burden of proof
that a property identified as a church under the specific language ol the Ordinance does not
disqualify its petition to locate a dispensary on Park Ave,

1I. COPE Community Services, Inc. Operates a Licensed Residential
Substance Abuse Diagnostic and Treatment facility or Other Licensed
Drug or Rehabilitation facility Within 1,675 Feet.

The Ordinance [urther requires that a “medical marijuana dispensary shall be
setback... a minimum of 2,000 feet from a licensed residenlial substunce abuse diagnostic
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and treatmenl facility or other licensed drag or rehabilitation Tacility.” Such facilities are
hercinafter referred to as “Treatment Facilities.”

According to the City ol Tucson Fact Sheel concerning medical marijuana
dispensaries, “[i]t is the respousibility of the applicant lo research the uses on the
surrounding properties and accurately identily the distances and separations as required.
Failure to accurately document surrounding uses may result in the revocation of any zoning
compliance. The applicant shall provide information explaining what methods were used
to identify the surrounding uses and distances.”

Unfortunately, the Applicant in this case appears to have tailed ta properly search
the surrounding uses for Treatment Facilities. A basic search with the Arizona Department
of Health Services (*AZDHS") confirms that COPE Community Services, [nc., (“COPE")
operates a Treatment Facility at 535 E. Drachman, Tucson, AZ 83703, which is
approximately 1,675 feet from the proposed dispensary site. The Applicant’s application
does not reference the requisite search of AZDHS records, inaccurately slating that the
closest Treatment Facilily is over 3,000 feet away.,

[t is indisputable that COPE’s Treatment Facility *was found to be in compliance
with all applicable Articles in the Arizona Administrative Code Title 9, Chapter 10,7 as set
forth in the enclosed licensure documentation from the AZDHS. We have also enclosed
a copy of the license for COPE's Behavioral Health Residential Facility. As set forth
therein, behavioral health services include providing “services for persons who are at risk
of having psychiatric disorders, harmful involvement with alcohol or other drugs, or other
addictions or who have behavioral health needs™ (emphasis added). COPE has operated
its Treatment Facility at this location since 1997. We have performed due diligence on
COPE’s Drachman location to confirm that the Treatment Facility is licensed to provide
substance abuse treatment. The Applicant bears the burden to demonstrate that COPE's
Drachman location is not a Treatment Facility. Under the circumstances, the Applicant
will nol be able to do so.

[mportantly, the AZDIIS specitically licensed COPE's Drachman Treatment
Facility. COPE even slates on its website the following: “COPE provides residential
scrvices to adults with serious mental illness and those who have other behavioral health
and/or substance abuse issues.”

hupAvawaw.eopecnmmunity services.oresers ices’hehavioral-servicessresidential -sery ices!

As set torth supra. it was not the City’s responsibility to verify the information
provided by the Applicant. Rather, it was entirely the Applicant’s burden to ensure
accurate information was provided to the City. Although the Applicant failed to inform
the City of this Treatment Facility, its existence precludes a medical marijuana dispensary
at the proposed dispensary location, and the City is left with no choice but lo decline the
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application Lo renew the zoning approval and/or revoke the prior letter of permission, At
this stage, the AZDHS has not issued an approval to uperate the subject dispensary, and
the information provided by the Applicant upon which the City relied appears to have been
woefully inaceurate.

Accordingly, [ respectlully ask you to consider the foregoing points and decline to

renew the letler of permission for the proposed dispensary sile identified above and/or

revoke the prior letler of permission. [[ you have any questions, please contact me.

Sincerely,

MAY, POTENZA, BABAN & GiLLEsPIE, I.C,

(-

lesse R. Callahan
IRC/el

ce:
Piroshehka Glinskey, City Attorney's Office,
Piroshchka.Cilinskey @ luesanz, son

Mike Rankin, City Attorney's Office,
miheaankin @-lucsonaz.sos
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Residantial Services | COPE Community Seivices, ne.

Home > Services > Behavioral Health Services > Residantial Services

Residential Services

COPE provides residential services to adults with serious mental iliness and those who have other
behavioral health and/or substance abuse issues. Services are provided in community facilities that

provide individualized care and may include the following:

a

Supervision 24 hours a day, 7 days a week
Counseling for behavioral health issues

Medication supervision (providing storage, reminders, and observation of clients taking

medications)

Instructions in daily living skills (hygiene, budgeting, cooking, shopping, resources, etc.)

Social and recreational activities
Establishing positive daily routines

Transportation to appointments for medical, financial, and legal neads

Mt fosnny. copacommurilys2rsices.orgiservicesibaiavioral -sarvicesiresideniial-servicas/



37122018 Residaniial Services | COPE Community Servicss, [as.
For more information about residential services, please call COPE's Intake Department at
520.205.4732.

For additional information on COPE's Behavioral Health Services click hare.

idMedical & Health News

COPE Cornmunity Services, Inc.

82S. Stone Avenue

Tucson, AZ 85701

Phone: (520)792-3293

Fax: (520)792-4336
communications@copecammunityservices.org
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* Careers » Privacy Palicy

+ Pafients & « Nondiscrimination
Members & Accessibility

© COPE Community Services, Inc. | All Rights Reserved
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H. Quality Records Management

Dascription
The crganization has systems and procedures that provide fon the ongoing monitoring of the
quality, appropriatencss wnd uilization of the services provided. This is liggely zccomplished

eview of the reaords of the peisons seoved. The review

chougi 2 s

ingr the qua

i Impo. 33

v of services provided 1o each persan served.
{ey Areas Addressad

g Quarterly profussional reviess

B8 Review current and closed records

t Tiems addressed in quaciesdy review

B Use ofinformaiion to improve quality of services

Recommencdations

H.4.e.

H.4.h.(1) ‘
H.4.h.(2)

The records resiew process should also address whether the sctual services were relared to the goals
and objectives in the person’s plan and a tansiden plin and/or discharge summary was completed,
when applicable.

SECTION 3. BEHAVIORAL HEALTH S ORE PROGRAM
STANDARDS -

Description

The standards i1 this section zddress the unique characterstics of each gpe of core program area.
Behavinral health programs aie organized and designed w provide services for peesons who have or
who are at risk of having psychiauic disorders, harmlul invalvement with aleohol or ather deugs, or
other addictons or who have other behavioral health needs. Through o team approach, end with the
active and ongoing pardcipaton of the persons served, the overall goal of cach program is to
improve the qualicy of life aand the functional abilides of ihe persons served. Each prograr sclected

nt possilile,

e e e aa e A e
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~j—_;1} ARIZONA DEPARTMENT Statement of Deficiencies
2 OF HEALTH SERVICES Survey Date - 7/5/2017

LICENSING

COPE COMMUNITY SERVICES, INC

535 EAST DRACHMAN Facility ID: ~ BH1469
TUCSON, AZ 85705
(520) 792-3293

Licensa: BH 1489

Basad on Commission on Accreditation of Rehabilitation Facilities report for this behavioral health residential, submitted to the
Department of Heallh Services, Cope Communily Services, Ocotillo Residential, was found ta be in compliance with all
applicable Articles in the Arizonz Adminisirative Code Title 9, Chapler 10 on July 5, 2017 for the licensure y2ar September 1,
2018 through August 31, 2017. Mo on-site inspection was conductad.

Ann Pearson, RN, BSN, MS Date:
State Licensing Surveyor

3/10/2018 8:19:03 PM Page 1 of 1
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CITY OF
TucsoN

PLANNING AND
DEVELOPMENT
SERVICES
DEPARTNENT
ZONING
ADMINISTRATION
DIVISION

Samuel Capin

ALFA Delta Foundation
2050 N. Smokey Lane
MNowales AZ 85621

Subject:  Medical Masijuana Authorization Letter
3731 E. Speedway Blwd
Parcel 1D No. 121-06-4070
CHAA: 109 Zoning: C-2 Activity & TIG5A00313

Diear r. Capin:

Planning and Development Services Department (PRSD) has reviewed the materials provided
with the application for a proposed Medical Marijuana Dispensary Location at 3751 E.
Speedway Blvd as regulated by City of Tueson Ordinance No. 10850, 11199, and 11346, Based
on the information you have provided the subject site is in zeneral compliance with Ordinance
No. 10850, 11199, and 11346, subject to the following condition:

o A survey showing that the proposed dispensary location meets the required 1000
setback to the church properties located at 5901 E. 2 Strcei and (212 N. Sahuara
Avenue. This survey shall be done by a regisiered land surveyor.

This letter will provide authorization for proceading with all required permits necessary to
comply with Cily regulations and will vest the subject site as a Medical Marijuana Dispensary
Lacation for City of Tucson purpases for ane (1) year from he date of this letter. The subject
site will be considered to be fully vested upon issuance of an Arizona Department of Healily
Services (ADIIS) Certification and issuance of applicable City of Tucson building permits,

Zoning compliance is specifically contingent upon ADHS approval of your application. The
City of Tucson is aware of other applications for zoning approval within the subject CHAA.
Prior approval of any Medical Marijuana dispensary(ies), by ADHS, whose location would be
within 2000 feet of your proposed dispensary, or which would result in no further approval of
dispensaries within the CHAA, pursuant to ADHS regulations, would render this approval null
and void.

NOQTICE: The information provided herein is solely related to compliance with the City of
Tucson land use regulations. Nothing herein is intended Lo express any opinion regarding

compliance with federal or state laws or any lawful, applicable health regulations, including
thiose promulgated by the Arizana Department of [lealth Services and any other authorized

agency.
Sincerely,

{ SR
Ao OS5

“Z{o!yn Lauri
Principal Planner
City of Tucson - Planning and Development Services Department

C: Piroschka Glinsky, City Attorney's Oftice
PLBLIC WORKS BUILDING . 201 N, STONE - P.O. BON 27210 « TUCSON, AZ §37206-7210

Telephone: (320) 791-3550 Website: www.ciwueson.az. us dsd
Coail: SO _zoning_administration@ luesonuaz.eov
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