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C9-18-02 - The Baffert at Five-Points
Rezoning Request: From HC-3 to C-3
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PROCEDURAL   
 
1. A development package in substantial compliance with the preliminary development plan 

(PDP) dated January 29, 2018, and the required reports, is to be submitted and approved in 
accordance with the Administrative Manual, Section 2-06. Should the approved IID design 
not be in substantial compliance with the PDP, the 110 approval will govern. 

 
2. The property owner shall execute a waiver of potential claims under A.R.S. Sec.12-1134 for 

this zoning amendment as permitted by A.R.S. Sec. 12-1134 (I) in the form approved by the 
City Attorney and titled "Agreement to Waive Any Claims Against the City for Zoning 
Amendment". The completed Waiver must be filed with Planning & Development Services 
before the case will be scheduled for Mayor and Council action. 

 
3. An archaeological assessment and survey shall be performed by a qualified archaeologist 

before any grading or other ground modification takes place. If cultural features or remains 
are found, testing and data recovery shall be completed as needed. Copies of testing plans, 
testing reports, data recovery plans and final reports shall be submitted to and approved by 
the City Historic Preservation Office prior to construction work commencing. If, during 
construction, human remains and/or associated burial items are discovered, ground 
disturbing activities in the vicinity of the discovery will cease, the discovery site will be 
secured, and the Arizona State Museum will be immediately notified as required under A. R. 
S. 41- 865. 

 
4. Any relocation, modification, etc., of existing utilities and/or public improvements necessitated 

by the proposed development shall be at no expense to the public. 
 
5. Owner/developer shall enter into a Sewer Service Agreement with Pima County that specifies 

the improvements to be made to Pima County's public sewerage system, and the timing of 
said improvements. 

 
6. Five years are allowed from the date of initial authorization to implement and effectuate all 

Code requirements and conditions of the special exception land use. 
 
LAND USE COMPATIBILITY 
 
7. The proposed development and any future development on the site to be reviewed for 

compatibility with the adjacent Armory Park HPZ by the TPCHC, PRS and Armory Park 
Historic Zone Advisory Board. 

 
8. Historic carriage house will be subject to standard HPZ design review/demolition approval 

process for any future proposed changes. 
 
9. Building height will be limited to no higher than forty-eight ( 48') feet, except that the eastern 

thirty (30) feet of the parcel, as measured from the eastern property line, will be limited to no 
higher than twenty-five (25) feet.  Building heights stated herein include mechanical and 
accessory equipment and functional elements.  Should both the Armory Park Historic District 
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Advisory Board and the Tucson-Pima County Historical Commission Plans Review 
Subcommittee recommend approval, during the IID review, of a height for the elevator shaft 
that exceeds 48 feet, this condition will support that approved design. 

 
10. The ground floor of the building shall be used only for non-residential uses. 
 
11. Balconies shall be limited to the north side of the building.  
 
12. Six (6) inch wide fence block or greater (or as determined by future design reviews) shall be 

used for perimeter screen walls. 
 
13. All walls visible from a public right-of-way and/or adjacent to existing residential 
 development, are to be graffiti-resistant and incorporate one (1) or more visually appealing 

design treatments, such as the use of two (2) or more decorative materials like stucco, tile, 
stone, or brick; a visually interesting design on the wall surface; varied wall alignments, Uog, 
curve, notch, setback, etc.); and/or trees and shrubs in voids created by the wall variations, 
or as determined by future design reviews. 

 
14.The applicant shall file Form 7460 with the FAA at least 45 days before construction activities 

begin for the project. Any cranes used which are used must also be identified with Form 
7460. File Form 7460 at https://oeaaa.faa.gov/oeaaa/external/portal.jsp. Prior to the City's 
approval of any construction permit for a permanent building, the property owner shall 
record the Avigation Easement, which discloses the existence, and operational 
characteristics of the Tucson International Airport to future owners or tenants of the property 
and further conveys the right to the public to lawfully use the airspace above the property. 
The current property owner or person authorized to sign on behalf of the current property 
owner shall complete, sign, and record the Avigation Easement. Record the Avigation 
Easement with the Pima County Recorder's Office. Once the Avigation Easement is 
recorded, send a copy of the recorded easement to the Tucson Airport Authority. 

 
The developer shall provide the Airport Disclosure Statement form, at time of sale, to new 
residential property owners with new unit purchases. In the event the development of any 
residential use does is offering rental residential units to the public, the new tenant shall be 
provided a copy of the Airport Disclosure Statement form to educate and notify the new 
residents that they are living near an airport. The content of such documents shall be 
according to the form and instructions provided. The new property owner or new tenant shall 
forward a signed copy of the Airport Disclosure Statement form to the Tucson Airport 
Authority at srobidoux@flytucson.com. 

 
15. Developer will pay for a City of Tucson issued 24/7 parking permit for the two adjacent 

parcels to the property’s east (738 S. 5th Ave. and 744 S. 5th Ave.) for a period of five (5) 
years beginning on or before the construction start date.   

 
16. Hours of operation for all ground floor commercial, retail and the restaurant shall be:  
   Seven (7) days a week:  7am – 11pm 
    

mailto:srobidoux@flytucson.com


 

  

 
  

 
  

AGREEMENT TO WAIVE ANY CLAIMS  
AGAINST THE CITY FOR ZONING AMENDMENT  

 
 
 This agreement ( “Agreement”) is entered into between      
    ,  as the owner of the property described herein (“Owner”) and 
the City of Tucson(“City”) to waive any and all claims for diminution of value that may be 
based upon action by the City in response to a request from the Owner.  This Agreement is 
entered into in conformance with A.R.S. §12-1134(I). 
 
 The Owner is the holder of fee title to the property located at     
   , Tucson, Arizona, (the “Property”) which is more fully described in the 
Owner’s application to the City in Case    and incorporated herein.  The Owner, or 
the authorized agent of the Owner, has submitted an application to the City requesting that 
the City rezone the Property.  The Owner has requested this action because the Owner has 
plans for the development of the Property that require the rezoning.  The Owner believes 
that the rezoning of the Property will increase the value and development potential of the 
Property, and that this outweighs any rights or remedies that may be obtained under A.R.S. 
§12-1134 et. seq.   
 
 By signing this Agreement, the Owner waives any right or claim that may arise under 
A.R.S. §12-1134, including any claim for the reduction in the value of the Property, as a 
result of the enactment of the zoning amendment in Case   . 
 

The Owner understands that City staff may propose, the Zoning Examiner may 
recommend and the Mayor and Council may adopt conditions to the requested zoning that 
limit the potential development of the Property.  The Owner acknowledges that the rezoning 
and conditions are a single, integrated legislative approval.  The Owner agrees and 
consents to all conditions that may be imposed.  The Owner retains the right to withdraw the 
rezoning application prior to a vote by the Mayor and Council or to decline to implement the 
necessary requirements to effectuate the zoning if the Owner disagrees with any conditions 
that are proposed or approved.  If the Owner does not withdraw the application, the Owner 
shall be deemed to have accepted all adopted conditions to the requested zoning.  If the 
Owner withdraws the application or does not effectuate the new zoning, this Agreement is 
null and void. 
 
 This Agreement is entered into in Arizona and will be construed and interpreted 
under the laws of the State of Arizona.  The Owner has agreed to the form of this 
Agreement provided and approved by the City Attorney.  The Owner has had the 
opportunity to consult with an attorney of the Owner’s choice prior to entering this 
Agreement and enters it fully understanding that the Owner is waiving the rights and 
remedies as set forth herein. 
 
 Upon execution, this Agreement shall be recorded in the Office of the Pima County 
Recorder. 
 

The Owner warrants and represents that the person or persons listed herein as the 
Owner is/are the owner in fee title of the Property. The Owner further agrees to indemnify 
and hold the City of Tucson, its officers, employees and agents harmless from any and all  



 

  

 
 
 
claims, causes of action, demands, losses, costs and expenses based upon an alleged 
reduction of value of the Property as a result of the City’s action in Case   . 
 
 Dated this ________ day of     , 20 . 
 
Owner:    
            (Name of Individual, Corporation, 
Partnership, or  
                 LLC, as applicable) 
 
 
By:    
         (Signature of Owner or Authorized 
Representative, if  
           applicable) 
 
Its:     
       (Title of Individual Signing in 
Representative Capacity) 

Owner:   
            (Name of Individual, Corporation, 
Partnership, or 
                 LLC, as applicable) 
 
 
By:    
         (Signature of Owner or Authorized 
Representative, if  
           applicable) 
 
Its:               
         (Title of Individual Signing in 
Representative Capacity) 

 
 
State of Arizona   ) 
     ) 
County of     ) 
 
On this            day of            , 20       , before me personally 
appeared  
 
      on the basis of satisfactory evidence to be the person 
who  
 
he or she claims to be, and acknowledged that he or she signed the above/attached 
document. 
 
              
       Notary Public 
 
My Commission expires:      
 
  
 
 
City of Tucson, an Arizona municipal Corporation: 
 
 
By:          
       Planning & Development Services Department 
 
 
This form has been approved by the City Attorney. 
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