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Addendum 2
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The Medical Marijuana Distribution facility at 1523 N Park does not conform to the
General Plan or Rezoning Conditions, is Spot Zoning and within 500-feet of a Private

School -- in violation of State laws and the Uniform Development Code

BACKGROUND

Balkow Printing was a sprawling industrial-sized book-printing operation employing 22 people on three 50x150 city lots. Harold
Balkow bought the property in 1946 before the City adopted a zoning code in 1949. Under the new R-2 (residential) zoning, the print
shop was classified by the UDC as a “nonconforming use”. In order for Mr. Balkow to expand beyond the limits for nonconforming
uses and employ 5-8 more people, Mr. Balkow had to apply for rezoning.

Planning & Zoning rejected his application for rezoning saying it did not comply with the General Plan and was Spot Zoning but
later allowed rezoning subject to conditions allowing no other uses except the print shop and residential. (Rezoning Case C9-67-13)

“FOLLOW THE GENERAL PLAN, PROTECT THE HEALTH, SAFETY AND WELFARE OF THE GENERAL PUBLIC”
PURPOSE OF THE UNIFORM DEVELOPMENT CODE

1.3. PURPOSE OF THIS CODE
The provisions of the UDC are established to protect and promote the general health, safety, and welfare of all present
and future residents of Tucson and more specifically:
• To implement the General Plan;
• To guide new growth and redevelopment of the community in accordance with the policies of the General Plan ...
• To reduce potential hazards [“medicated” potheads driving in our neighborhood, etc.] to the public that may result from
incompatible land uses [Spot Zoning].

Although the Covenant, expired after 20-years in 1986, it said, “The permitted new zoning district on said premises by said rezoning
would, without the specific use restrictions to the present uses, ... adversely affect the health, safety and welfare of the public in
general, and the adjacent and nearby property owners in particular.”

The buyer of this property should have seen this Covenant in their title report, they paid $600,000 for a noisy, illegal car wash
then bulldozed it. (Recorded at Docket 3131 Page 184)



City Attorney says intent of rezoning is to allow only residential and the print shop

SPOT ZONING -- THE ELEPHANT IN THE ROOM

In the application for rezoning, which was unanimously rejected by the P/Z Commission in C9-67-13, they said, “B2-A zoning [now
C-2] would be a spot zone and there is no logical way to enlarge the district.” This is true today: The nearest commercial zone is a
half-mile away on Speedway or Grant, a major street. C-2 zoning does NOT belong in the middle of a residential neighborhood,
surrounded by houses! C-1 maybe but not C-2 or Industrial! C-2 allows pot shops, porn shops, billboards and auto-repair shops, the
“Ugliest Street in America” Speedway from Country Club to Wilmot is C-2 zoning.

If you are charged with making land use decision on behalf of your community and a claim of spot zoning is raised,
you should run though the following list of considerations:

 Is the “spot” in question small and discrete compared to the surrounding area?
 Does the “spot” involves one landowner or one parcel?
 Is the “spot,” whether on the map as initially adopted or a request for rezoning, a use inconsistent with surrounding

uses or the surrounding zoning?

If some or all of these characteristics are present the court will give “greater scrutiny” to the decision of your local
government. You should then consider how you would be able to answer the following questions related to the requested use:

1)  Is the requested use consistent with your master plan map? Does the plan’s text present justifications for this use
in this location?
2)  In the absence of a master plan, does the requested use make sense in light of “the overall plan of zoning?”
      i) Can your community articulate a reasonable basis for the requested use in the requested location?
      ii) Can your zoning accommodate the request through a special use permit or PUD?
3) Would the denial of the request (i.e., refusal to create a “spot”) preclude the
property’s use for any purposes to which it is reasonably adapted?

Source: “Removing Spot Zoning From the Fabric of Zoning Practice”, Gary D. Taylor, J.D., State & Local Government
Specialist, Department of Agricultural Economics, Michigan State University Extension (January 2004)



Google Maps shows Chapel Haven West is a school and within 500-feet from the Pot Shop. The owner did not disclose this
school on their application for permission to build in violation of the law!

THE MEDICAL MARIJUANA FACILITY AT 1525 N PARK IS WITHIN 500-FEET OF AN ACCREDITED PRIVATE
SCHOOL, THEREFORE THEIR PERMIT SHOULD BE REVOKED

Here's how the State defines "private school" in the context of a Medical Marijuana dispensary:

 Arizona Administrative Code (R9-17-321): A dispensary or a dispensary’s cultivation site shall be located at least 500
feet from a private school or a public school that existed before the date the dispensary submitted the initial dispensary
registration certificate application.

 Rule R9-17-101. says: “Private school” means the same as in A.R.S. § 15-101.
 A.R.S. § 15-101.21 says: "Private school" means a nonpublic institution where instruction is imparted.

Chapel Haven West is a "nonpublic institution where instruction is imparted" and it's within 500-feet of 1525 N Park.

The IRS defines school as a place: “whose primary function is the presentation of formal instruction, which regularly has a faculty, a
curriculum, an enrolled body of students, and a place where educational activities are regularly conducted.”

Under this definition, Chapel Haven would qualify as a school but for IRS 990 non-profit purposes they choose to qualify as a charity.

City of Tucson’s rules regarding the location of marijuana facilities “within 1000-feet of a public, private or charter school" conflict
with the State's definition, which is more restrictive, thus the City’s definition is contrary to State law.



The State rightfully gives private schools more rights than public schools to NOT be anywhere near a MMJ facility! Even "art, music,
mechanics and karate" would qualify under the State's definition of "private school".

Ask the Court for a declaratory judgement: Is Chapel Haven a school under ARS 36-2804.B.1.(b)(ii)?

The applicant for the MMJ facility did not disclose on their application that is was located within 500-feet of a private school as
defined by A.R.S. 36-2804.B.1.(b)(ii), therefore their application shall be revoked:

R9-17-322. Denial or Revocation of a Dispensary Registration Certificate
 A. The Department shall deny an application for a dispensary registration certificate or a renewal if:

1. For an application for a dispensary registration certificate, the physical address of the building or, if applicable,
the physical address of the dispensary’s cultivation site is within 500 feet of a private school or a public school that existed
before the date the dispensary submitted the initial dispensary registration certificate application;

The Medical Marijuana facility at 1525 N Park is within 500-feet of an Arizona State accredited private school called Chapel Haven,
therefore their permit should be revoked!

THERE’S NO STATUTE OF LIMITATIONS ON ZONING VIOLATIONS AFFECTING THE HEALTH, SAFETY OR
WELFARE OF THE GENERAL PUBLIC

The purpose of the nullum tempus doctrine is to protect the public interest, based on the policy that the public should not pay
the price for the failure of their officials to bring timely actions. The rule is based upon “the great public policy of preserving
the public rights, revenues, and property from injury and loss, by the negligence of public officers.” ... Political subdivisions
act in a governmental capacity when they “promote or protect the health, safety, security or general welfare” of their
citizens. Source: “Time Does Not Run Against the King — But What About The Prince? When Municipalities Can Assert
Nullum Tempus”, American Bar Association, 2017.

Relying on invalidity issued building permits or zoning information is not an excuse to violate zoning laws, nor is the City
liable. See, New York Law Journal, Albert J. Pirro, 1 November 2016

MEDICAL MARIJUANA MAFIA

There appears to be a MMJ Mafia that controls distribution, like in the liquor industry. They don’t want pot shops too close to each
other whereas in Trinidad, Colorado all the pot shops are on one street.

In Phoenix there’s a huge scandal regarding the Board of Adjustment’s treatment of Pot Shops.

The co-owner of this property is former Ward 3 City Councilman Michael J Crawford, an attorney working for Mayor Rothschild’s
law-firm. This may explain why my Ward 3 (where the pot shop is located ) City Councilman Paul Durham has not helped me. This
may also explain why Ward 6 City Councilman, Steve Kozachik has not helped the Feldman’s neighborhood, which has asked for his
assistance -- the pot shop is in the NE corner of their neighborhood, a block north of his Ward.

Kozachik wrote me an email saying, “If you'd like to pursue this to the Board of Adjustments or beyond, that's of course your choice. I
believe you'll be wasting your time and money based on the facts, but you need to decide that.”

FUN FACTS

 Arizona’s MMJ law allows a Pot Head to buy up to five ounces of pot per month; an eighth, which I bought in Oregon where
recreational pot is legal, lasts me three months. I don’t want pot heads driving in my neighborhood!

 45% of MMJ card-holders are under the age of 40; 2/3rds of those are men; 86% complain of “chronic pain”.
 When recreational pot is legal, Tucson MMJ distributors anticipate 4-5 times the current occupation based on what has

happened in other cities. The Pot Shop construction plans say their occupancy load is 104.2 persons, they have 23 parking spots!
The prior, illegal car wash, which hardly anybody used, had a Certificate of Occupancy of 18.

 The City Manager may authorize the Zoning Administrator, John Iurino, to opine as to whether the pot shop is violating the
rezoning ordinance or is spot zoning. Iurino is an attorney, he and his staff would surely know. (See UDC Section 2.2.4.C.5)

STOP THE POT SHOP: Protect Neighborhood Health, Safety & Welfare
Contact: Raquel Baranow * 819 E Lee * 85719 * 882-7769 * Raquel@666isMONEY.com






