*#5 LATE MATERIAL FOR SCHEDULED REGULAR AGENDA TTEM #8§ %%

MAYOR & COUNCIL COMMUNICATION

February 15,2012

Subject: Tucson Code: Amending (Chapter 16) Neighborhood Page: 1 of 7
Preservation Ordinance and (Chapter 23) Land Use Code
Regarding Group Dwellings and Nuisance Activity
(City Wide)

Issue — This item is scheduled for consideration and adoption of amendments to the City’s
Land Use Code and Chapter 16 of the Tucson Code relating to group dwelling uses.

On October 12, 2011, the Mayor and Council directed staff to proceed with a code
amendment to address Group Dwellings in the R-1 and R-2 residential zones by codifying
two elements of the Zoning Administrator’s recent determination regarding the clarification
of the definition of Group Dwelling — a use which is already prohibited in R-1 and R-2 zones
- and the parameters for the allowance of the continuing use of existing structures as Group
Dwellings, so long as such uses remain compatible with the underlying zone. As part of the
process, the Mayor and Council directed staff to include specific language addressing the
explicit inclusion of domestic partnerships and dependency relationships so that Tucson’s
legacy of protecting members of the LGBT community from housing discrimination is
preserved.

Staff prepared a draft which was presented to the Planning Commission. The Commission
recommended approval subject to the staff working with stakeholders to provide more
objective criteria relating to the continued use of existing dwellings. As a result of the
stakeholder discussions. staff revised the draft amendments. Instead of providing for a
conditional use under the Land Use Code to control nuisance behavior, the draft was revised
at the request of stakeholders to provide for the regulation of nuisance behavior through
amendments to the City’s Neighborhood Preservation Ordinance, Chapter 16 of the Tucson
Code. The draft also was revised to clarify that commercial parking requirements do not
apply to residential uses. Staff believed that these revisions satisfied the intent and direction
of the Planning Commission: and in fact presented the revised amendments to the Planning
Commission at the Commission’s January 1 gm meeting, al which time the amendments were
positively received.

On January 24, 2012, the Mayor and Council held a public hearing on the proposed code
amendments. In response to the Mayor and Council’s discussions following the public
hearing. the Ordinance as presented for adoption at this meeting includes language providing
for neighborhood notification of a determination that a public nuisance exists and the
issuance of a remediation plan. Also consistent with the Mayor and Council’s direction, staff
engaged in additional meeling with stakeholders to clarify specific points in the draft
ordinance. In response to slakeholders, Staff has changed the provision on voluntary
abatement of a group dwelling public nuisance to provide that a one year volumtary
abatement starts a new time line regardless of whether there are red tags or other violations
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during the abatement period. There was consensus that this change was necessary for this
provision to function as an incentive for properly owners to voluntarily abate by limiting the
occupancy of the dwelling to fewer than 5 unrelated persons,

The attached ordinance proposes the following amendments to the City of Tucson Code,
Chapter 16 and the Land Use Code:

1.

Chapter 16, Neighborhood Preservation Ordinance — The proposal amends Chapter
16 to add or amend the following sections:

Section 16-37 — establishes a procedure to designate and abate an unlawful group

dwelling public nuisance, based upon repeated and continuing incidents of unlawful

behavior:

Section 16-38 — prohibits the fraudulent transfer of an unlawful group dwelling
public nuisance; and

Section 16-73 - amended to provide for an administrative appeal process relating to
the designation and abatement of a group dwelling nuisance property.

The group dwelling public nuisance procedure would operate as follows:

If dwelling unit has a pattern of offenses that includes at least 3 criminal or
civil infraction citations in a 2 year period — at least one of which is criminal
or a noise or red tag violation — it may be designated as a Nuisance.

Abatement has 3 tiers:

1. Notice of Designation as Nuisance and Remediation Plan: Code Official
issues notice to owner that property may be designated as a Nuisance. Owner
has opportunity to respond to the Notice. Code Official then decides whether
to designate. If designated as a nuisance, Code Official consults with owner,
then issues a Remediation Plan. Plan is effective for 1 year. Owner has
administrative appeal from designation and from the Plan.

2. Civil Infraction and Limited Court-Ordered Abalement: If within 24 months
of the issuance of a Plan, the property is the site of additional nuisance
violations, the Code Official may cite the owner for a civil infraction as a
continuing nuisance. This citation is heard in City Court. It Court finds the
owner in violation, Court may order owner to correct violations; and may
order reduction in number of unrelated tenants to 4, but only for a maximum
of 6 months. This order would not terminate the nonconforming use.
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3, Subsequent Violations and Additional Court-Ordered Abalement: If within 24
months of a prior Court-ordered abatement under Tier 2, the property
conlinues to be a nuisance based on additional violations, the Code Official
may cite the owner again. This citation again goes to City Court. If the Court
finds the owner in violation again, the Court may order reduction in number of
unrelated tenants to 4, and the order can be for up to 1 year. If the order is for
more than 6 months, the nonconforming use is terminated.

2. Chapter 23, Land Use Code — The Ordinance amends Article II, Zones, Division 3,
Urban Residential Zone; Article III Development Regulations, Division 5,
Performance Criteria; and Article V1, Definitions, Division 3, Land Use Groups,
and incorporates the direction of the Mayor and Council. The proposed
amendments provide definitions and provisions clarifying permitted uses in the R-1
and R-2 Residential Zones. The amendments include a clarification that occupancy
of a dwelling unit in the RX-1, R-1 or R-2 zones by 3 or more unrelated individuals
is a Group Dwelling and a prohibited use. Furthermore, the amendments provide
that in the R-1 zone all structures on a single lot will be considered as a single
dwelling in a determination of whether 5 or more unrelated persons occupy the lot.
In the R-2 zone, each individual dwelling is limited 1o less than 5 or more unrelated
persons.  Group dwelling uses involving the occupancy of 5 or more unrelated
persons prior to January 24, 2012 would be treated as nonconforming uses.

City Manager's Office Recommendation — Staff and the Planning Commission recommend
approval of the Group Dwelling definition as presented.

Planning _Commission’s Recommendation — On November 2, 2011, the Planning
Commission conducted a public hearing on this item. Following closure of the public
hearing, the Planning Commission made the following recommendations (see Attachment A:
Planning Commission Recommendation letter for additional information):

1. To forward the definition of “Group Dwelling” as recommended by staff to the
Mayor and Council (Vote: 8-2; Commissioners Bryson and Yee dissenting and
Commissioner Podolsky absent);

1o

To forward the rest of staff’s recommendation with the following exception:

Amend Section 3.5.7.1.H to read, “For all single family dwellings in the R-1 zone
with five (5) or more bedrooms, and for all lots containing two (2) or more single
family clwe’llinos‘ with the second dwelling having more than one bedroom, all

arkin must be localed on-site, €lth€1 ina Sldc or rear enmeter
P gt p
yard : - : :

Deafgﬂ-é‘—t—ﬁeﬁaa- Pmkmv spaces nm} not be 10<,ated in a vehicular use area in any
front street perimeter yard.”
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3. For staff to meet with interested parties to discuss establishing more objective criteria
for the proposed conditional use process (Section I) and, if appropriate, incorporate
modified or additional criteria in the amendment forwarded to the Mayor and
Council; and,

4. To seta sunset of one year. (Vote on Items 2, 3. and 4: 7-3; Commissioners Bryson,
Eddy, and Keith dissenting and Commissioner Podolsky absent).

Background On January 18, 2011, the Zoning Administralor was requested by Joan Hall and
Jefferson Park Neighborhood Association (“Hall/JPNA™) to make a determination as to
whether the use of certain buildings in the Jefferson Park arca constituted a group dwelling
use that was not permitted in the R-1 zone. The original determination, issued by the Zoning
Administrator on March 18, 2011, found that the use of those buildings was that of a group
dwelling and was not permitted in the R-1 zone. The Zoning Administrator found that based
upon the analysis of multiple factors that establish whether a dwelling is occupied by a
“family,” the facts alleged in the complaint would constitute a group dwelling.

The determination was appealed to the Board of Adjustment by both the property owner and
Hall/JPNA and a hearing was scheduled for July 27, 2011. At the time set for the hearing of
the appeal. both appellants and the City requested a continuance so that all parties could
engage in mediation of their differences regarding the use and development of these
structures.  As a result of this mediation and the Zoning Administrator’s consideration of the
long history of City efforts to address the issue, the Zoning Administrator revised his
determination. Instead of analyzing multiple factors to define a “family,” the Zoning
Administrator determined that 5 or more unrelated occupants were a group dwelling. Both
parties and City staff agreed that the Zoning Administrator would vacate the March 14"
determination and the pending appeals. They would be replaced with the new. revised
determination. That revised determination was issued by the Zoning Administrator on
September 28, 2011. This determination is the basis of the proposed Land Use Code
amendment.

Stakeholder Input

The following is an update on the stakeholder meetings that have been held since the
November 2, 2011 Planning Commission meeting:

The Planning Commission requested PDSD statf and the City Attorney to meet with affected
stakeholders and establish more objective criteria for the conditional use process proposed in
the initial staff recommendation. The eriteria being reviewed would affect how an existing
dwelling unit can be used after enactiment of the code amendment.
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Staff notified members of the public that spoke at the November 2, 2011 Planning
Commission public hearing on this Land Use Code (LUC) text amendment as well as other
stakeholders that have been involved with the issue and invited them to two public meetings
to discuss this matter.

Two meetings were scheduled: one on December 12 and the other on December 19. Staff
gave a presentation of the issues and listened to testimony regarding concerns and issues
related to the proposed conditional use process discussed at the November 2 Planning
Commission meeting. Peter Gavin acted as the facilitator of the stakeholder meetings.

A particular stakeholder group made up of neighborhood and landlord representatives along
with Planning Commissioner Catherine Rex prepared their own drafl to address the issues of
controlling uses and student behavior. The group felt that it was more appropriate to treat
existing uses as nonconforming, with unlawful behaviors separately addressed through
Chapter 16 amendments, rather than establishing a conditional use.

A summary of the points made at the two stakeholders meetings include the following:

* The pros and cons of the nonconforming versus conditional use approaches were
discussed.

= Behavioral issues should be addressed via the Neighborhood Preservation Ordinance,
rather than the LUC.

= A unit's nonconforming status should not be jeopardized if rented to a family.

= It is important to include R-2 zones in the ordinance since R-2 is prevalent in some
neighborhoods around the University.

* The importance of applying any regulation of nuisance behavior in the R-2 zone to
specific dwellings rather than all the units on a single property.

= The process by which a property owner establishes a nonconforming or conditional
use, whichever approach is ultimately decided upon. The landlords in attendance
were opposed to the idea of having to register with the City. The preferred approach
would be to require a property owner to provide evidence that the unit has been
rented to 5 or more people in the past when and if a violation is reported on the
property. One valid form of documentation is a copy of the lease. Property owners
can request a zoning certification from the Zoning Administrator if they want
assurance that their units meet the proposed nonconforming criteria prior to any
possible violations are filed against the property.

= There is a need to establish a time limit on how far back a property owner can provide
evidence of a unit being rented by 5 or more persons.

= Identifying what a “pattern of nuisance” is.

= The Remediation plan.

s Concern that plans for units with 5 or more residents currently in review, but not yet
permitted will not meet the effective date of the proposed ordinance.

*  What types of improvements and expansions can be made to nonconforming uses?
Improvements and expansions to nonconforming uses are governed by the LUC,
Generally agreed that any improvement or expansion to accommodate more renters
than what is in place as of September 28, 2011 (i.e. the date of the Zoning
Administrator’s revised determination) should not be permitted.
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During the time between the public meetings several stakeholders representing
neighborhoods and landlords met with staff to discuss and refine alternative approaches to
regulating nonconforming group dwellings in residential neighborhoods and student behavior
issues.

While draft language was being prepared with the goal of reaching a consensus, it was agreed
that there would be a third meeting on January 9, 2012 to review the updated draft with the
larger group of stakeholders to see if there is a consensus position emerging among the
participants.

The basic approach discussed involved two parts. First a clarification as to what constitutes a
nonconforming group dwelling use and second a group dwelling public nuisance abatement
process that applies specifically to this type of use.

Group Dwelling Nonconforming Use. Regarding the LUC text amendment the criteria
includes 1) evidence that the property was a rental property on or before January 24, 2012; 2)
evidence that establishes the maximum number of unrelated persons in a particular unit; 3)
the maximum number established is the maximum for that nonconforming unit 4)
clarification that the nonconforming use is not lost if the property is rented to less than five
but continues as a rental property; and 5) a provision that declares the nonconforming use
lost or suspended subject to a certain pattern of violation in the public nuisance requirements
over a certain petiod laid out in the Tucson Code Chapter 16-37.  Staff has also included in
the amendment protection to projects for which the Mayor and Council have approved
protected development rights.

Group Dwelling Public Nuisance. Regarding the Group Dwelling Public Nuisance process,
it involves creating a definition of what is a group dwelling public nuisance. Two issues
were particularly important to resolve in defining this nuisance: 1) determining what arises to
a pattern of nuisance activity and (2) establishing progressive enforcement that would occur
prior to suspension or termination of nonconforming status.

The approach has three tiers. First, where a group dwelling becomes a nuisance based upon
repeated criminal charges or Code citations within a two-year period, an initial remediation
plan that is in effect for one year is determined by the code official, in consultation with the
property owner. There is an appeal process for the property owner. Second, the proposed
code establishes a process to handle subsequent violations within two years subsequent 1o
issuance of the remediation plan. This process involves court-ordered remedies including
further remediation or suspension of the ability to continue renting to more than four
unrelated persons for a period of time not to exceed six months. Third. if the property
continues to be a nuisance following such a court order, as established by further violations
within two years following the previous order, enforcement can proceed with the request for
a court order to abate the nuisance activity and prohibit the leasing to more than four
unrelated tenants for up to one year. Such an order would result in the discontinuance and
termination of the nonconforming status of the group dwelling use.
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Following the public hearing on the proposed amendments on January 24, 2012, Staff has
again consulted with stakeholders and held a meeting with stakeholders to address the issue
of notice 1o the neighbors of the designation of a group dwelling public nuisance and the
voluntary abatement process.

Financial Considerations — N/A

Operating Cost and Maintenance Input — N/A

Legal Considerations — The City Attorney has reviewed the proposed amendments and prepared
the Ordinance for your consideration. The City Attorney’s Office has been involved in the
stakeholder meetings throughout the development of this Ordinance as well.

Respectfully submitted,

[

Richard Miranda
City Manager

RM: Ernie Duarte/IM/AS
Planning & Development Services Department

Attachment A — Planning Commission Recommendation Letter
Attachment B — Planning Commission Legal Action Report
Proposed Ordinance

Ordinance
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ADOPTED BY THE
MAYOR AND COUNCIL

February 15, 2012

ORDINANCE NO. 10965

RELATING TO PLANNING AND ZONING; AMENDING CERTAIN PORTIONS OF THE
TUCSON COCDE, CHAPTER 23, THE LAND USE CODE, CHAPTER 23, ARTICLE II,
DIVISION 3, URBAN RESIDENTIAL ZONES, SECTIONS 2.3.2, 2.3.4, AND 23.5;
ARTICLE lll, DIVISION 5, PERFORMANCE CRITERIA, SECTION 3.57, AND
ARTICLE VI, DIVISION 3, LAND USE GROUPS, SECTION 6.3.8; AND TUCSON
CODE CHAPTER 16, NEIGHBORHOOD PRESERVATION, ARTICLE IV, SECTIONS
16-37 AND 16-38, ARTICLE VIl, SECTIONS 16-70 AND 16-73; TO CLARIFY
DEFINITION OF GROUP DWELLING USES; AMEND PARKING REQUIREMENTS
RELATING TO FAMILY DWELLINGS; TREAT EXISTING GROUP DWELLINGS AS
LAWFUL NONCONFORMING USES; PROVIDE FOR THE DESIGNATION AND
ABATEMENT OF GROUP DWELLING PUBLIC NUISANCES; AND ESTABLISH
APPEAL PROCEDURES; AND DECLARING AN EMERGENCY.

WHEREAS, on or about September .28, 2011, the City's Zoning Administrator
issued a determination, finding therein that the occupancy of an R-1 lot by 5 or more
unrelated persons is a Group Dwelling use; and

WHEREAS, the Zoning Adfninistrator’s determination was issued pursuant to the
authority of Land Use Code (LUC) Section 6.3.2.3, under which the Zoning
Administrator determines the most appropriate Land Use Class for a use that does not
conform to the wording of any Land Use Class description or conforms to the wording of
two (2} or more Land Use Class descriptions; and

WHEREAS, the Zoning Administrator's determination under LUC Section 6.3.2.3
is an administrative decision; and

WHEREAS, the Mayor and Council now desire to codify the Zoning

Administrator's determination by clarifying certain provisions of the Land Use Code, in
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order to provide notice to all persons of the application of the Code relating to Group
Dwelling uses.

BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF
TUCSON, ARIZONA AS FOLLOWS:

SECTION 1. The Mayor and Council find that the best interests of the City shall
be served by approving clarifications to the City's Land Use Code provisions relating to
definitions distinguishing between single family uses and group dwelling uses that are
set forth in this Ordinance.

The Mayor and Council further find that it is equitable to apply the clarified
provisions to uses established after the adoption of this Ordinance; and that existing
uses are therefore to be freated as nonconforming uses with certain additional
protections set forth herein.

The Mayor and Council further find that certain conflicts between group dwellings
and single family residences have involved behavior by the tenants of group dwellings
such as excessive noise, loud parties, unruly gatherings, parking congestion and other
conduct that threatens the health and safety of neighborhoods and constitutes public
nuisances. The Mayor and Council adopt the provisions of Sections 6 and 7 of this
Ordinance to address this nuisance behavior,

SECTION 2. Current Tucson Code, Chapter 23, Articles |l, lll, and VI are
amended as provided in this Ordinance. These amendments shall not affect any
punishment or penalty incurred before the amendments take effect, nor any suit,
prosecution or proceeding pending at the time of the amendments, for an offense

committed under the amended code sections.
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SECTION 3. The Tucson Code, Chapter 23, Land Use Code, Article il, Division

3, is amended to read as follows:

ARTICLE Ill, ZONES
DIVISION 3, URBAN RESIDENTIAL ZONES

*h *

2.3.2 “RX-1” RESIDENCE ZONE.
* %k %
2.3.2.2 Permitted Land Uses. The following Land Use Classes are
principal Permitted Land Uses within this zone, subject to
compliance with the development and compatibility criteria listed
for the Development Designator indicated and to any additional
conditions listed for each use. The number or letter in quotation
marks following the Land Use Class refers to the Development
Designator provisions of 3.2.3.

A. Residential Use Group, Sec. 6.3.8

1. Family Dwelling "D", subject to: Sec. 3.5.7.1.F, H and
1

2. Family Dwelling "FLD-2", subject to: the development
regulations in Sec. 3.6.1 and Sec. 3.5.7.1.F, H and .l

3. Residential Care Services: Adult Care Service or
Physical and Behavioral Health Service "D", subject to:
Sec. 3.5.7.8.B.1, .C.1, and .D.

* kK

2.3.4 “R-1”" RESIDENCE ZONE

* XK

2.3.4.2 Permitted Land Uses. The following Land Use Classes are
principal Permitted Land Uses within this zone, subject to
compliance with the development and compatibility criteria
listed for the Development Designator indicated and to any
additional conditions listed after each use. The number or
letter in quotation marks following the Land Use Class refers to
the Development Designator provisions of Sec. 3.2.3.

A. Residential Use Group, Sec. 6.3.8
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1. Family Dwelling "G", subject to: Sec. 3.5.7.1.E, .F, .G, .H,
and .|

2. Family Dwelling "H", subject to: Sec. 3.5.7.1

3. Family Dwelling "FLD-4", subject to: the development
regulations in Sec. 3.6.1 and Sec. 3.5.7.1.E, .F, .H, and .|

4. Residential Care Services: Adult Care Service or Physical
and Behavioral Health Service "G", subject to: Sec.
3.56.7.8.B.1,.C.1,and .D

* k%

2.3.5 "R-2" RESIDENCE ZONE.

* ok ok

23582 Permitted Land Uses. The following Land Use Classes are
principal Permitted Land Uses within this zone, subject to
compliance with the development and compatibility criteria
listed for the Development Designator indicated and to any
additional conditions listed for each use. The number or letter
in quotation marks following the Land Use Class refers to the
Development Designator provisions of Sec. 3.2.3.

A. Residential Use Group, Sec. 6.3.8
1. Family Dwelling "I", subject to: Sec. 3.5.7.1.F, .|, and .J.
2. Family Dwelling "K", subjectto: Sec. 3.5.7.1.F,.1, and .J.

3. Family Dwelling “FLD-6", subject to: the development
regulations in Sec. 3.6.1 and Sec. 3.5.7.1.F, .|, and .J.

* k %k
SECTION 4. The Tucson Code, Chapter 23, Land Use Code, Article 111, Division

5, is amended fo read as follows:

ARTICLE Iil, DEVELOPMENT REGULATIONS
DIVISION 5, PERFORMANCE CRITERIA

E
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3.5.7 RESIDENTIAL USE GROUP

3.5.7.1 Family Dwelling

{A0042260.00C/3}
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For any new single family dwelling in the R-1 zone with five
(5) bedrooms, three (3) parking spaces are required. For
every bedroom over five (5), one additional space is
required for each bedroom. For all single family dwellings
in the R-1 zone with five (5) or more bedrooms, and for all
lots containing two (2) or more single family dwellings, with
the second dwelling having more than one bedroom, all
parking must be located on-site, either in a side or rear
perimeter yard. Parking spaces may not be located in a
vehicular use area in any front street perimeter yard. A
parking area is nhot required to be developed to a
commercial standard. A dustproof parking surface is
required to at least a minimum of two inches of compacted
pea gravel. An existing covered residential parking area
may be used.

If there is one or more dwelling(s) on a lot, all dwellings on
a lot are considered to be one dwelling for the purpose of
determining whether there is a group dwelling. If there are
five (5) or more unrelated persons residing on the lot, itis a
group dwelling that is not permitted.

Subject to the requirements of this Section 3.5.7.1.1, any
group dwelling use existing prior to February 15, 2012 shall
be treated as a lawful nonconforming use and structure in
accordance with LUC Sec. 1.2.7, and shall be subject to
LUC Sec. 5.3.6, except as otherwise expressly provided in
this Section and in Tucson Code Sec. 16-37. A protected
development right plan approved by the Mayor and Council
prior to the enactment of this Ordinance shall be treated as
a nonconforming use for a maximum number of unrelated
persons equivalent to the number of bedrooms on the
approved plan.

1. The right to treatment as a nonconforming use or
structure under this Section shall be established by
the following:

a. evidence that the property was registered as a
rental property as required by A.R.S. §33-1902 on
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or before February 15, 2012, otherwise timely
registered as required by that statute; and

b. evidence acceptable to the Zoning Administrator
that establishes the maximum number of unrelated
persons to whom the dwelling was leased
pursuant to subsection (a) above. Such evidence
may include executed leases, tax records, an
approved protected development right plan as
described in this section, or other documentation.
An executed lease that was executed during the
calendar year 2009, 2010, or 2011 shall be
sufficient under this subsection to establish the
number of persons to whom the dwelling was
leased.

If a group dwelling is established for treatment as a
lawful nonconforming use as provided in subsection
(1) above, the maximum number of unrelated persons
to whom the dwelling may be leased shall be that
number established by the evidence provided under
subsection (1)(b) above.

Notwithstanding the provisions of LUC Section
5.3.6.1.A.2, an established nonconforming use under
this Section 3.5.7.1.1 shall not be deemed abandoned
or lost based upon the leasing of the dwelling after
February 15, 2012 to less than five unrelated persons,
to related persons, or to a single family; or upon the
failure to lease the dwelling, provided that it is
continually registered as a rental property as
described under A.R.S. §33-1902.

The nonconforming use under this Section 3.5.7.1.
may be suspended or lost as provided in LUC
§5.3.6.1.A.2 if it is declared a public nuisance by court
order pursuant to Tucson Code §16-37.

To the extent any of the provisions of Tucson Code
Section 16-37 or this Section 3.5.7.1.1 conflict with
LUC Section 5.3.6 relating to the discontinuance or
abandonment of a nonconforming use, the provisions
of this Section and Tucson Code Section 16-37 shall
control.



J. Occupancy of a dwelling by five (5) or more unrelated
persons is a group dwelling and is not permitted.

* kR

SECTION 5. The Tucson Code, Chapter 23, Land Use Code, Article VI.,
Division 3, is amended to read as follows:

ARTICLE VI, DEFINITIONS
DIVISION 3, LAND USE GROUPS

L

6.3.8 RESIDENTIAL USE GROUP

6.3.8.1 Purpose. The Residential Use Group includes Land Use
Classes which are residential on a nontransient basis. The
following Land Use Classes comprise the Residential Use
Group.

6.3.8.2  Family Dwelling. Family Dwelling is the occupancy (habitation)
of a permanent structure or structures on a lot or parcel by one
(1) or more individuals holding the dwelling unit under common
property rights, living together as a single household, and using
common cooking facilities. Typical uses include attached or
detached dwellings and single-family or multiple-family
dwellings.

6.3.8.3  Group Dwelling. Group Dwelling is the residential occupancy
of a permanent structure by five (5) or more unrelated persons
or by one (1) or more individuals where the individual or group
of individuals has the exclusive right of occupancy of a
bedroom. Typical uses include fraternities; sororities;
convents; dormifories; college student rentals; rooming and
boarding; boarding houses, not primarily for travelers; and
apartments where individual bedrooms are separately leased.
Related persons include persons related by blood, marriage,
domestic partnership as defined in Tucson City Code Chapter
17, Article IX or a legal custodial relationship.

* % %

SECTION 8. The Tucson Code, Chapter 16, Article IV, is amended to add new

Sections 16-37 and 16-38, to read as follows:
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ARTICLE IV. UNLAWFUL ACTS

Sec. 16-37. Group Dwelling Public Nuisance; Abatement.

(@)

(b)

()

{AD042260.D0CX/3)

Definition of a Group Dwelling Public Nuisance. A dwelling unit
may be designated by the Code Official as a group dwelling public
nuisance if all of the following apply:

1) the dwelling unit is treated as a lawful nonconforming group
dwelling under LUC Section 3.5.7.1.1; and

2) the dwelling unit is the location of a documented pattern of
nuisance activity which shall consist of at least three incidents
on separate dates within a two (2) year period resulting in
criminal charges, or in civil infraction citations involving nuisance
conduct; and

3) at least one (1) of the violations is a criminal offense or a
violation of Section 16-31 [excessive noise] or Section 16-32
[unruly gatherings] of this Code.

Maintaining a Group Dwelling Public Nuisance Unlawful. It is
unlawful for a property owner to maintain a dwelling unit as a group
dwelling public nuisance; and a group dwelling public nuisance
shall be abated as provided in this Section.

Property Owner Notification. The code official shall first notify the
property owner and an occupant that the dwelling unit may be
designated as a group dwelling public nuisance. Such notice shall
include the identification of the dwelling unit in violation; a
description of the charges or citations upon which the designation is
based; the address and phone number of a city representative to
contact; and a description of the appeal rights that apply. The
notice shall be delivered in the same manner as provided under
Section 16-45(e) for notices of violation. The notice shall provide
the property owner ten (10) working days to respond to the
proposed designation or to submit to the code official a remediation
plan that will voluntarily abate the alleged violation(s). Within ten
(10) working days of the date of property owner responds to the
natice, or in the absence of a response within ten (10) working days
of the expiration of the response period, the code official shall notify
the property owner of the decision as to whether the dwelling unit is
a group dwelling public nuisance. A property owner may appeal a
designation of a group dwelling as a public nuisance under this
paragraph within thirty (30) days of the designation by filing an
appeal in accordance with Section 16-73,
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(d)

(e)
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Abatement by Remediation Plan; and Appeal. Where the code
official has designated a dwelling unit as a public nuisance as
provided above, the nuisance shall be abated as follows:

1. The code official shall first attempt to consult with the property
owner in which the dwelling unit is located to determine
appropriate steps to abate the group dwelling public nuisance
through a remediation plan. Within fifteen (15) working days,
the code official shall determine the appropriate remediation
plan to abate the group dwelling public nuisance. The code
official may extend the time for completing the remediation plan
by up to fifteen days. By the same date, the remediation plan
shall be delivered to the property owner, and shall be effective
for one (1) year. Within five (5) days of delivery to the property
owner, the designation as a group dwelling public nuisance and
the remediation plan shall also be delivered to property owners
within fifty (50) feet of the subject site and mailed to any
registered neighborhood association that includes the subject
site. Failure to deliver the designation and/or remediation plan to
these nearby property owners shall not affect the validity of the
designation or remediation plan. The code official shall keep
and maintain any nuisance designation or remediation plan
issued under this section as a public record, and shall make
such documents available to any person upon request.

2. A property owner may file an administrative appeal to appeal
the requirements of the remediation plan in accordance with
Section 16-70 of this Chapter.

Subsequent Violations a Civil Infraction; Abatement by Court Order.
If, within twenty-four (24) months of the designation of a dwelling
unit as a group dwelling public nuisance and the issuance of a
remediation plan, the dwelling unit is the location of an additional
violation or violations of the City Code or of any criminal laws or
statutes, the property owner is responsible for a civil infraction.
Upon finding a property owner responsible for a violation under this
subsection, the court shall order such person to correct and abate
the violations. Such order may include an order to reduce or limit
the number of unrelated tenants in the dwelling unit to not more
than four (4), except that any order limiting occupancy in this
manner can only apply for a time period not to exceed six (8)
months. A reduction of the number of tenants as a result of a court
order issued pursuant to this paragraph shall not terminate or
discontinue the nonconforming use of the dwelling unit.



(f) Subsequent Violations following Court Ordered Abatement: If,
within twenty-four (24) months of court order issued pursuant to
subsection (e) above, the dwelling unit is the location of an
additional violation or violations of the City Code or of any criminal
laws or statutes, the property owner is responsible for a civil
infraction. Upon finding a property owner responsible for a violation
under this subsection, the court shall order such person to correct
and abate the violations. Such order may include an order to
reduce or limit the number of unrelated tenants in the dwelling unit
to not more than four (4) and such order may be effective for up to
one (1) year. A reduction of the number of tenants for six months
or more pursuant to a court order issued under this subsection shall
terminate and discontinue the nonconforming use of the group
dwelling unit if the order exceeds six months.

9) Voluntary abatement. Where a property owner voluntarily reduces
the number of occupants to whom a dwelling unit is leased and
occupied to less than five unrelated persons for a period of not less
than one year, the designation of the property as a group dwelling
public nuisance shall be deemed abated. A subsequent
determination that the dwelling unit is a group dwelling public
nuisance after the period of voluntary abatement shall be based
upon violations occurring after the voluntary abatement period. To
qualify for the voluntary abatement in this subsection, the property
owner shall provide written notice of the abatement and applicable
lease period to the Code Official, property owners within 50 feet of
the property to be abated, and the registered neighborhood
association.

Sec. 16-38 Transfer of Group Dwelling Public Nuisance property after
Remediation Plan or Court Order.

Fraudulent transfer as a misdemeanor. Any person who has been served
with a remediation plan or court order and who then transfers an
ownership interest in the real property against which the notice has been
served is guilty of a misdemeanor if the transfer is made without first
obtaining a written acceptance of responsibility from the new owner for the
items listed in the remediation plan or court order.

W ® %

SECTION 7. The Tucson Code, Chapter 16, Article VII, Sections 16-70 and 16-

73, are amended to read as follows:
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ARTICLE VII. ADMINISTRATIVE APPEALS
Sec, 16-70. Availability of administrative appeal.

The provisions of this article, which permit administrative review of a
notice of violation, only apply to:

(1) Violations of sections 16-4, 16-11, 16-12 and 16-14 of this chapter;

(2) Designations of slum properties pursuant to section 16-24 of this
chapter;

(3) Violations of this chapter wherein the city seeks the recovery of costs
through the imposition of an assessment as provided in sections 18-
81(d), (e); and

(4) Abatement of a group dwelling public nuisance pursuant to section
16-37.

No administrative appeal is available in a case involving a pending or
adjudicated court proceeding.

% % ok

Sec. 16-73. Appeals to the board of appeals.

(a) An owner or responsible party who is not or was not a party to a
pending or adjudicated court proceeding involving a request for court
ordered abatement of the violation (hereinafter, the appellant) may
appeal a notice of violation, slum designation described in section 16-
70 or group dwelling public nuisance designation described in section
16-37 to the board of appeals (hereafter board) established in Tucson
Code section 8-12 and section 204 of the Administrative Code, when
it is claimed that:

(1) Substantive errors exist in the notice of violation, the slum
designation or group dwelling public nuisance designation.

(2) The method or schedule for correcting the viclation as set forth
in the notice of violation, the slum designation or group dwelling
public nuisance designation Is unreasonable or arbitrary.

(b) An owner or responsible party whose relationship with the property

existed at the time of the recording of an assessment, and who is not
or was not a party to a court proceeding which has established or

{ADD42260.D0CK/3} 11



may establish the amount of an assessment, may appeal the amount
of the assessment for abatement to the board.

(c) In cases involving an order to vacate or suspend occupancy of a
group dwelling public nuisance, any the property owner or a lawful
tenant of the property that is the subject of the order to vacate may
appeal that order to the board on the grounds that the order to vacate
is unreasonable or arbitrary.

(d) The appellant shall prepare the appeal in a written application as
follows:

(1) The appellant shall file a written appeal on the forms provided by
the code official and accompanied by a non-refundable fee, as
determined by separate ordinance;

(2) The appellant shall provide adequate information to fully
describe the conditions in question;

(3) The application for appeal shall contain each appellant's
signature and mailing address to which the decision of the
board may be mailed;

(4) The appellant shall provide a brief statement describing the legal
interest of each of the appellants in the property involved in the
proceeding;

(5) The appellant shall verify by declaration under penalty of perjury
the truth of the matters stated in the application;

(6) The appeal shall be filed within thirty (30) days from the date of
the service of the notice of violation or notice of designation as
a slum property; provided, however, that if the building or
structure is in such condition as to make it an imminent hazard
and is posted and vacated in accordance with sections 16-63
and 16-64 of this chapter, an appeal shall be filed within ten
(10) days from the date of the service of such notice.

(e) Except for vacation orders made pursuant to sections 16-63 and 16-
64, the timely filing of an appeal shall act as an automatic stay of
enforcement of the notice of violation until the appeal is finally
determined by the board. The filing of an appeal does not stay
enforcement of any notice or order, or any provision thereof, where
the notice or order includes an order to vacate.
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(f) As soon as practicable after receiving the written appeal, the board
shall fix a date, time and place for the hearing of the appeal. Such
date shall not be less than ten (10) days nor more than sixty (60)
days from the date the appeal was filed. Written notice of the time
and place of the hearing shall be given at least ten (10) days prior to
the date of the hearing to each appellant by the secretary of the
board, either by causing a copy of the notice to be delivered
personally or by mailing a copy thereof, postage prepaid, addressed
to the appellant at the address shown on the appeal.

(g) Failure of any person to file an appeal in accordance with the
provisions of this section shall constitute a waiver of the right to a
administrative hearing of the appeal and adjudication of the notice of
violation or notice of designation as a slum, and such person shall be
stopped to deny the validity of any order or action of the city which
could have been timely appealed.

(h) The board shall decide any appeal immediately after the hearing, or
within a reasonable time thereafter, but in no event shall the board
keep an appeal under consideration for more than five (5) days after
the hearing. The board shall render its decision in writing, and the
decision of the board shall be filed with the secretary of the board,
with a copy to the appellant or applicant. The decision of the board is
final. No further appeal is available to city or county boards or
officials. In cases involving the designation of a property as a slum,
persons aggrieved by decisions of the board may appeal the decision
pursuant to A.R.S. Tit. 12, Ch. 7, Art. 6, or pursuant to successor
provisions relating to judicial review of administrative decisions. In all
other cases, persons aggrieved by decisions of the board may apply
to Superior Court for relief in accordance with the Arizona Rules of
Procedure for Special Actions. In the absence of a court order, the
filing of an appeal or special action will not stay enforcement.

SECTION 8. One year after the adoption of this ordinance, staff shall review the
amendments included within this Ordinance for their effectiveness and shall report their
findings to the Mayor and Council.

SECTION 9. [f any provision of this ordinance or the application thereof to any
person or circumstance is invalid, the invalidity shall not affect other provisions or
applications of this ordinance which can be given effect without the invalid provision or

application, and to this end the provisions of this ordinance are severable.
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SECTION 10. The various City officers and employees are authorized and
directed to perform all acts necessary or desirable to give effect to this ordinance.

SECTION 11. WHEREAS, it is necessary for the preservation of the peace,
health and safety of the City of Tucson that this ordinance become immediately
effective, an emergency is hereby declared fo exist, and this ordinance shall be sffective
immediately upon its passage and adoption.

PASSED, ADOPTED, AND APPRCVED by the Mayor and Council of the City of

Tucson, Arizona, February 15, 2012

MAYOR
ATTEST:
CITY CLERK
APPROVED AS TO E REVIEWED BY:
.
CITY W NEY CITY MANAGER
MR/dc

1/19/12
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