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BEGIN TEXT
7.5 The Actions and Activities Covered by the Open Meeting Law.
7.5.1 Generally.

All meetings of a public body shall be public, and all persons desiring to attend shall be
permitted to attend and listen to the deliberations and proceedings. A.R.S. 8§ 38-
431.01(A). All legal action of public bodies shall occur during a public meeting. Id. A
meeting is defined as "the gathering, in person or through technological devices, of a
guorum of members of a public body at which they discuss, propose or take legal
action, including any deliberations by a quorum with respect to such action.” A.R.S. §
38-431(4). The definition of meeting was modified by the Arizona Legislature in 2000 to
prohibit a quorum of a public body from secretly communicating through technological
devices, including, for example, facsimile machines, telephones, texting, and e-mail.

All discussions, deliberations, considerations, or consultations among a majority of the
members of a public body regarding matters that may foreseeably require final action
or a final decision by the governing body, constitute "legal action” and, therefore, must
be conducted in a public meeting or executive session in accordance with the Open
Meeting Law. Ariz. Att'y Gen. Ops. 75-8, 179-4. See also A.R.S. 88 38-431.01(A), -
431(3) and Ariz. Att'y Gen. Op. 105-004. Whether the matter to be discussed may
foreseeably require final action is the key to this inquiry. It is nearly impossible to
establish a precise guideline as to when this foreseeability test has been met, and each
case should be viewed on its own merits and all doubts resolved in favor of compliance
with the Open Meeting Law. The safest course of action is to comply with the Open
Meeting Law whenever a majority of the body discusses the business of the public
body. It does not matter what label is placed on a gathering. It may be called a "work"
or "study" session, or the discussion may occur at a social function. Ariz. Att'y Gen. Op.
179-4. Discussion of the public body's business may take place only in a public meeting
or an executive session in accordance with the requirements of the Open Meeting Law.
The Open Meeting Law, however, does not prohibit a member of a public body from
voicing an opinion or discussing an issue with the public either at a venue other than a
public meeting of the body, or through media outlets or other public broadcast
communications or technological means, so long as the “opinion or discussion is not
principally directed at or directly given to another member of the public body,” and
“there is no concerted plan to engage in collective deliberation to take legal action.”
A.R.S. § 38-431.09(B); Ariz. Att’'y Gen. Op 107-013.
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7.5.2 Circumvention of the Open Meeting Law.

Discussions and deliberations between less than a majority of the members of a
governing body, or other devices, when used to circumvent the purposes of the Open
Meeting Law violate that law. See Ariz. Att'y Gen. Op. 75-8; Town of Palm Beach v.
Gradison, 296 So. 2d 473 (Fla. 1974). Public officials may not circumvent public
discussion by splintering the quorum and having separate or serial discussions with a
majority of the public body members. Splintering the quorum can be done by meeting
in person, by telephone, electronically, or through other means to discuss a topic that is
or may be presented to the public body for a decision. Public officials should refrain
from any activities that may undermine public confidence in the public decision making
process established in the Open Meeting Law, including actions that may appear to
remove discussions and decisions from public view.

For example, Board members cannot use email to circumvent the Open Meeting Law
requirements. See Ariz. Att'y Gen. Op. 105-004 at 2. “[E]ven if communications on a
particular subject between members of a public body do not take place at the same
time or place, the communications can nonetheless constitute a ‘meeting.” See Del
Papa v. Bd. of Regents of Univ. and Cmty. Coll. Sys. Of Nev., 114 Nev. 388, 393, 956
P.2d 770, 774 (1998) (rejecting the argument that a meeting did not occur because the
board members were not together at the same time and place.) Additionally, “[w]hen
members of the public body are parties to an exchange of e-mail communications that
involve discussions, deliberations, or taking legal action by a quorum of the public body
concerning a matter that may foreseeably come before the public body for action, the
communications constitute a meeting through technical devices under the [Open
Meeting Law].” See Ariz. Att'y Gen. Op. 105-004 at 1. This may be true even if none of
the members of the public body respond to the email. Id. at 2-3. If the one-way
communication proposes legal action, then it would violate the Open Meeting Law. Id.
However, other one-way communications, with no further exchanges, are not per se
violations, and further examination of the facts and circumstances is necessary to
determine if there is a violation. Id. at 3.
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