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FREQUENTLY ASKED QUESTIONS

Who Considers The Appeal ?

The Board of Adjustment is a semi-judicial body comprised of lay people appointed by Mayor and Council to hear and
decide on appeal sto a determination or interpretation made by the Zoning Administrator. Decisions by the Board of
Adjustment can be appealed to the Pima County Superior Court. Given the legal nature of this zoning processit is
important that each applicant read and follow the submittal steps exactly as provided in this packet.

How Long Does This Process Take?

The typical Board of Adjustment application process takes from 2-1/2 to 3 months to complete from beginning to end.
The B/A application processing time does not include the time DSD Zoning Review Staff needs to review a project plan
and generate the final Unified Development Code (UDC) compliance review comments required for your application
submittal.

What Are The Steps?
1. Obtain acopy of the formal written ZA determination subject to the appea from the Zoning Administration Division
(if you don’t have a copy.)

2. [OPTIONAL but strongly recommended.] Obtain official Board of Adjustment mailing labels from PDSD Zoning
Administration Staff, 2" Floor Offices Public Works Buildi ng, 201 North Stone Avenue 837-4948 or 837-4949.

3. [OPTIONAL but strongly recommended.] Using these official mailing labels, per full notice requirements, mail to all
affected parties a notice letter, which includes a description of your project, an offer to meet onsite, and information
about the Board of Adjustment hearing. Don't forget to get “proof of mailing” when you mail the notices.

4. [OPTIONAL but strongly recommended.] Hold your onsite meeting with those affected partiesinterested in the
application. Provide asign-in sheet and prepare a summary of what was discussed.

5. Referring to the “ Submittal Checklist” assemble the required items for the appeal application submittal.

6. Contact PDSD Zoning Administration Staff to schedule an appointment for submittal of the appeal application.
Applications may not be dropped off. You must be present to answer staff questions. Please allow up to 30
minutes for staff to review the application for completeness and acceptance.

7. Attend the Board of Adjustment hearing.

Poorly prepared or incomplete submittals will not be processed and will bereturned to the applicant.

For Zoning and Subdivision review, the Unified Development Code (UDC) applies to this application. If you feel the Land Use Code (LUC)

should apply, please consult with Zoning review staff. Applicable timeframes can be provided at your request or found in Administrative

Manual Sec. 3-02 or found on our website at http://cms3.tucsonaz.gov/pdsd. For information about applications or applicable policies and
ordinance, please contact Mark Castro at 791-5550.

By state law, we cannot initiate a discussion with you about your rights and options, but we are happy to answer any questions you might
have.



APPEAL OF A ZONING ADMINISTRATOR'SDETERMINATION SUBMITTAL REQUIREMENTS

FOR STAFF USE ON FILING DAY

DateFiled: _4/15/22 CaseNumber: C10-__ - 22-05
MC

Reviewed by: BA public hearing date:

Project Name: Downtown Dispensary

221 E 6th St

Project Address: Zone _ C-3

[X] APPEAL APPLICATION FORM
(Signed by the Appellant or Authorized Agent - include letter of authorization)

[ X] ZONING ADMINISTRATOR’'S(ZA) DETERMINATION
(A copy of the ZA’sformal determination |etter)

[ x]I ATTACHMENTSTO DETERMINATION REQUEST
(A copy of each document submitted with the request for aZA determination)

[x] APPELLANT'SAPPEAL ATTACHMENT
(Arguments and documents in support of appeal)

[NA PROOF OF APPELLANT'SMAIL NOTICE AND MEETING [OPTIONAL]
(Provide copy of notice, proof of mailing and summary of meeting)

NA 10 COPIESOF SUBJECT PROPERTY SITE PLAN OR TENTATIVE PLAT, FOLDED
(If applicable to the Zoning Administrator’ s Determination)

NaAl  One(1) 11" x 177 COPY OF SUBJECT PROPERTY SITE PLAN OR TENTATIVE PLAT

(] OTHEr:  Exhibits

[ 1] BOARDOFADJUSTMENT ZA APPEAL FILING FEES Online Payment

[ ] PIMA COUNTY ASSESSOR'SPROPERTY PRINTOUT
(For the subject property)

[ 4 PIMA COUNTY ASSESSOR'SLOT AND BLOCK MAP
(For the subject property)

SUBMITTAL COMMENTSBY STAFF:
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BOARD OF ADJUSTMENT APPEAL APPLICATION

PROPERTY INFORMATION

PROJECT NAME: Downtown Dispensary
(For example: Al's Bar & Grill, Freimen residence carport addition, or Palo Verde Shopping Center, etc.)

PROJECT ADDRESS: 221 E. 6th Street, Tucson, AZ 85705
(Note: If the siteis vacant ask Pima Co. Addressing, 201 N. Stone, for an Administrative Address)

ZONING OF PROPERTY eg. R-1, C-2, O-3,I-1 Authorized, etc: __ C-3

PROJECT TYPE (check all that apply):

() New building on vacant land (' ) New building on developed land
(X) New addition to existing building () Change of Useto existing building
() Existing building needs per mits () Other

RELATED APPLICATIONS (check all that apply and provide case numbers):

( ) Board of Adjustment C10- ( YHPZ
( )DDO ( ) Rezoning C9-
()sSE (X) Other Marijuana Authorization

LIST ALL RELATED DP AND PERMIT ACTIVITY NUMBER/S_Parcel ID: 117-04-2710

Activity# T22SA00041; T21SA00415; T21CM05662; T21CM0579; T21FC00858

AGENT/APPELLANT (The person processing the application and to whom staff will send mailings):

NAME: Jesse R. Callahan, May Potenza Baran & Gillespie

ADDRESSZIP: 1850 N. Central Avenue, 16th Floor, Phoenix, AZ 85004

BUSINESS EMA|L : icallahan@maypotenza.com; kshaffer@maypotenza.com; afinch@maypotenza.com

BUS. PHONE: (602) _252 - 1900 FAX: (602) 252 - 1114

PROPERTY OWNER INFORMATION, IF DIFFERENT FROM ABOVE:

NAME: 221E6STLLC

MAILING ADDRESS: Attn: David Nichols Realty Inc

1900 E Miraval Cuarto, Tucson, AZ ZIP: 85718-3033

[SIGNATURE OF APPELLANT ORATTACH LETTER OF AUTHORIZATION FOR AGENT]:

(NOTE: REQUIRED BY BOARD RULES)

B/A CASE NUMBER: C10- ___ - ACTIVITY NUMBER:



221 E. 6th Street, Tucson, AZ 85705

C-3

Downtown Dispensary

X

Marijuana Authorization

X

Jesse R. Callahan, May Potenza Baran & Gillespie

1850 N. Central Avenue, 16th Floor, Phoenix, AZ 85004

jcallahan@maypotenza.com; kshaffer@maypotenza.com; afinch@maypotenza.com
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1114

Parcel ID: 117-04-2710

Activity# T22SA00041; T21SA00415; T21CM05662; T21CM0579; T21FC00858

221 E 6 ST LLC

Attn: David Nichols Realty Inc

1900 E Miraval Cuarto, Tucson, AZ

85718-3033
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APPELLANT'SAPPEAL ARGUMENTS

Please see attached letter and exhibits.

B/A CASE NUMBER: C10- ___ - ACTIVITY NUMBER:



Please see attached letter and exhibits.
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April 15, 2022
VIA PDSD FILE UPLOAD

City of Tucson Board of Adjustment

Planning & Development Services Department
P. O. Box 27210

Tucson, Arizona 85726-7210

Re: Letter of Authorization/Appeal of Zoning Determination #T22S5A00041

To Whom It May Concern:

By this letter and signature below, Forever 46, LLC, through its member Mohit Asnani,
hereby authotizes Jesse R. Callahan and Kathleen A. Shaffer to represent it before the City of

Tucson Board of Adjustment in the appeal of Zoning Determination #T225A00041 and all
related matters.




F |

CITY OF

TUCSON

PLANNING &
DEVELOPMENT SERVIC

March 18, 2022

Jesse R. Callahan, Esq.

May, Potenza, Baran & Gillespie
Attorneys at Law

1850 North Central Ave., 16t Floor
Phoenix, Arizona 85004

Sent via email to: jcallahan@maypotenza.com

SUBJECT: Zoning Administrator Determination
Marijuana Dispensary
221 E 6 St, Tucson AZ 85705
Pima County Tax Parcel Number: 117-04-2710
Development Plan/ Permit Numbers: T21SA00415, T21CM05662
Activity # T22SA00041

Dear Mr. Callahan,

| am in receipt of your letter and its attachments, dated February 2, 2022,
requesting a Zoning Administrator Determination (“ZAD”) (See, Exhibit A). In your
letter of request you state the City is in error for denying zoning compliance of a
proposed marijuana dispensary expansion located at 221 E 6 St, Tucson, AZ
(T22SA00041) (the “Property”). You specifically request a ZAD relating to the
City's application of setbacks to the Property required by the Unified
Development Code (“UDC”) in Section 4.9.9.E.1.h., for a marijuana dispensary,
which states that a marijuana dispensary shall be setback “a minimum of 500 feet
from a K-12 public, private, or charter school or a licensed childcare center,
measured in a straight and direct horizontal line from the closest exterior or
applicable interior suite wall of the marijuana dispensary to the closest property
line of a school or childcare center.” Your letter states that Imago Dei Middle
School’s use of Santa Theresa Tile Works, located at 440 N 6" Ave., qualifies as
neither a “school” nor “licensed childcare center” and is, therefore, not subject to
the setback requirement of UDC Section 4.9.9.E.1.h (and 4.9.9.E.1.j) for such
sensitive uses. Additionally, you argue that a prior determination authored by the
City sets a precedent which controls and contradicts the denial made in this case.

Use of Santa Theresa as “K-12 public, private, or charter school”:

In the City’s letter dated December 6, 2021 the proposed marijuana dispensary
expansion at the Property was denied on the grounds that the use of Santa
Theresa Tile Works by the Imago Dei Middle School is an established

Planning and Development Services Department (PDSD) - 201 North Stone Avenue
P.O. Box 27210 - Tucson, AZ 85726-7210
Telephone: (520) 791-5550 - Fax: (520) 791-4340
Website: www.tucsonaz.gov/pdsd
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educational use or school, therefore, the 500 foot setback from a “K-12 public,
private, or charter school” required by UDC 4.9.9.E.1.j. applies to the Property
(See, Exhibit B). Please note, the correct standard used in this case is 4.9.9.E.1.j.
which relates specifically to dispensary expansions. The same setback
requirement is found in 4.9.9.E.1.h. as referenced in your letter of request.

In your letter of request, you admit that Santa Theresa Tile Works, located at 440
N 6™ Ave., lies within 500 feet of the Property but dispute that educational land
use activities (K-12 public, private or charter school) are performed on-site which
subject the Property and its’ proposed expansion to the zoning setbacks required
by UDC 4.9.9.E.1.h (and UDC 4.9.9.E.1.j).

While the UDC does not specifically define “K-12 public, private, or charter
school” Section 11.3.3.E. does define Educational Uses. Section 11.3.3.E.1 defines
Elementary and Secondary Schools as: “[p]rovid[ing] primary and secondary
education for grades kindergarten through 12, as required by the Arizona State
Board of Education. Typical uses include elementary, middle, junior high, and high
schools.” This determination clarifies the meaning of “K-12 public, private, or
charter school” as it relates to Educational Uses for the purpose of applying UDC
Sections 4.9.9.E.1.h &j.

For the purposes of applying zoning regulations, a Use may be certified through
the compliance review process and the issuance of a Certificate of Occupancy or
Letter of Completion for the proposed use of the structure. Pursuant to UDC
Section 1.4.1.B “Land shall not...be used or occupied, ...and no existing use or
structure expanded, reconstructed, changed, or otherwise altered until
compliance with the provisions of the UDC have been certified.” A Certificate of
Occupancy was issued November 30, 1998 for business name “Santa Theresa
Tile” and business use “Art Studio” (See, Exhibit C). The common use of “Art
Studio” designated on this Certificate of Occupancy does not align with a defined
use in the UDC. In cases where a term is undefined, the UDC provides the
flexibility to clarify the use as noted on the Certificate of Occupancy. In
referencing the Merriam-Webster Dictionary, art is defined as “the conscious use
of skill and creative imagination especially in the production of aesthetic objects,
also: works so produced.” Additionally, studio is defined as “the working place of
a painter, sculptor, or photographer; and a place for the study of an art (such as
dancing, singing, or acting).”

Although a Certificate of Occupancy is generally indicative of the land uses legally
occurring on a site, a C of O is not dispositive and other indicia/sources may be
considered and used. Imago Dei Middle School has a main campus located at 55
N 6™ Ave. Santa Theresa Tile Works is a non-profit subsidiary of Imago Dei
Middle School. The School considers Santa Theresa Tile Works its “arts campus”
and is mentioned as part of its curriculum. Students attend arts classes at Santa
Theresa Tile Works several days a week on a weekly basis. Courses are taught by

Planning and Development Services Department (PDSD) - 201 North Stone Avenue
P.O. Box 27210 - Tucson, AZ 85726-7210
Telephone: (520) 791-5550 - Fax: (520) 791-4340
Website: www.tucsonaz.gov/pdsd
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both Santa Theresa Tile Works employees and Imago Dei Middle School staff.
Santa Theresa Tile Works has been legally permitted as an “Art Studio” which
does not preclude it as a location for the study or instruction of art. Therefore,
the educational land use activities occurring at Santa Theresa Tile Works by Imago
Dei Middle School align with the UDC definition of Elementary and Secondary
Schools because art “education for grades kindergarten through 12” is being
conducted numerous days per week on an ongoing basis at the site.

As such, the use of the property by Imago Dei Middle School has been legally
established through a Certificate of Occupancy issued to Santa Theresa Tile
Works to include educational activities. Santa Theresa Tile Works is occupied by
Imago Dei Middle School, an established school which conducts educational land
use activities on-site. Therefore, the use by Imago Dei Middle School of Santa
Theresa Tile Works is considered a “K-12 public, private, or charter school” for
the purposes of applying the required zoning setbacks in UDC Sections 4.9.9.E.1.h
&ij.

A.R.S. Title 36, Chapters 28.1 and 28.2 and A.A.C. Title 9, Chapter 17 and 18 each
contain requirements applicable to the Arizona Medical and Adult Use Marijuana
Programs. Accordingly, to fully understand all the applicable requirements the
statutes and rules should be read in conjunction with each other. City staff
reference the A.R.S. and A.A.C. to determine the definition of “K-12 public, private
of charter school”. While A.R.S. Chapters 28.1 and 28.2 provide no definition,
A.A.C. R9-17-101.36 does and states: “Private school’ means the same as in
A.RS. § 15-101." A.R.S. 15-101(21) states: "‘Private school' means a nonpublic
institution where instruction is imparted.” Because the Image Dei Middle School
is an independent private school, only the definition of “private school” is included
here as the directly relevant category of school. The City’s regulations regarding
marijuana uses must be at least as strict as Arizona state law, as regulated in the
A.R.S. and A.A.C. For the purposes of applying the provisions of UDC 4.9.9.E.1.h.
& j., the use of Santa Theresa Tile Works by the Imago Dei Middle School as its
arts campus is, therefore, a private school as defined by the A.R.S. and A.A.C.

Your request letter references the additional definition in A.R.S. 15-802(G)(3)
which states that "‘Private school’ means a nonpublic institution, other than the
child's home, where academic instruction is provided for at least the same number
of days and hours each year as a public school.” Imago Dei Middle School, a
licensed private school, operates a non-contiguous arts campus at Santa Theresa
Tile Works. The definition you reference in A.R.S. 15-802(G)(3) does not preclude
a private school from having multiple campuses or locations.

Furthermore, your request letter states that the City may have incorrectly based
the denial for the Property on the use of Santa Theresa Tile Works by Imago Dei
Middle School being alternately considered an “Instructional School” and that
such a consideration would exclude the use from being considered a “K-12 public,

Planning and Development Services Department (PDSD) - 201 North Stone Avenue
P.O. Box 27210 - Tucson, AZ 85726-7210
Telephone: (520) 791-5550 - Fax: (520) 791-4340
Website: www.tucsonaz.gov/pdsd
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private, or charter school.” The City has made no assertion regarding Santa
Theresa Tile Works as an ‘“Instructional School”. For clarification, the
“Instructional School” use was not considered in relation to the zoning
authorization denial for the Property and bears no weight in the consideration of
the use of Santa Theresa Tile Works by Imago Dei Middle School as a “K-12
public, private, or charter school.”

Santa Theresa as “licensed childcare center”:

Your request letter states that the City may have incorrectly based the denial for
the Property on the use of Santa Theresa Tile Works by Imago Dei Middle School
being alternately considered a “licensed childcare center” rather than a “K-12
public, private, or charter school.” The City has made no assertion regarding Santa
Theresa Tile Works as a “licensed childcare center”. For clarification, the
“childcare center” use was not considered in relation to the zoning authorization
denial for the Property and bears no weight in the consideration of the use of
Santa Theresa Tile Works by Imago Dei Middle School as a “K-12 public, private,
or charter school.”

Precedent regarding authorized use:

Lastly, your request letter claims that consideration of Santa Theresa Tile Works
as a school would be contrary to a prior determination issued by the City. Pursuant
to UDC Section 1.5.1.C.4. “The Zoning Administrator may designate certain
decisions as precedent for future decisions. Any decision so designated shall be
binding upon future cases unless reversed on appeal. One copy of all precedent
decisions shall be maintained by the Zoning Administrator and one copy shall be
maintained by the City Clerk for public review and inspection;” The prior
determination was not designated as precedential and is, therefore, not binding
upon this or future cases. Additionally, the letter written by former Section
Manager Steve Shields in relation to the prior case was not an official
Determination and cannot set precedent. As such, the prior case has no bearing
upon this case.

It is my determination that for the purposes of applying the required zoning
setbacks of a Marijuana Dispensary, as indicated in Unified Development Code
(UDC) Sections 4.9.9.E.1.h & j, that the use of the property addressed 440 N 6t
Ave. does meet the definition of “K-12 public, private, or charter school” as
established through a Certificate of Occupancy and as provided in the UDC, A.R.S.
and AA.C.

Please feel free to contact me if you have questions. You may reach me via email
at Elisa.Hamblin@tucsonaz.gov or by telephone at (520) 837-4966.

Planning and Development Services Department (PDSD) - 201 North Stone Avenue
P.O. Box 27210 - Tucson, AZ 85726-7210
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This determination may be appealed to the Board of Adjustment per UDC Section
1.5.1.E. Please contact Mark Castro for questions about the appeal process via
email at Mark.Castro@tucsonaz.gov or by telephone at (520) 837-4979.

Sincerely,

Elisa Hamblin, AICP
Zoning Administrator

C Scott Clark, Director Planning and Development Services
Mike Rankin, City Attorney
Piroschka Glinsky, Principal Assistant City Attorney
Roi Lusk, Principal Assistant City Attorney
Mark Castro, Principal Planner

Planning and Development Services Department (PDSD) - 201 North Stone Avenue
P.O. Box 27210 - Tucson, AZ 85726-7210
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JESSE R. CALLAHAN

May Potenza

602.252.1900 Baran & Gillespie

jcallahan@maypotenza.com
CENTRAL ARTS PLAZA

1850 NORTH CENTRAL AVE., 16TH FLOOR
PHOENIX, AZ 85004

February 2, 2022

VIA U.S. MAIL, HAND DELIVERY, and EMAIL
Zoning Administrator

Planning & Development Services Department

P. O. Box 27210

Tucson, Arizona 85726-7210

Re: Zoning Determination
UDC Sec. 4.9.9.E.1.h.
Activity #: T21SA00415
Site Address: 221 E. 6th St (the “Property”)

Dear Ms. Wells:

Through this correspondence, Forever 46, LLC (“Forever 46”) requests a Zoning
Determination that Santa Theresa Tile Works is not a school within the meaning of UDC Sec.
4.99.E.1.h. Payment in the amount of $236.50 is enclosed herewith. This Zoning
Determination Request relates solely to PDSD’s interpretation of Section 4.9.9.E.1.h. and is
independent of Forever 46’s demand letter dated January 25, 2022, and the arguments, claims,
and demands made therein.

A. History

On December 6, 2021, the City of Tucson’s Planning & Development Services
Department denied Forever 46 a Letter of Zoning Compliance on the basis that Santa Theresa
Tile Works (“Santa Theresa”) is a “school” situated within 500 feet of the Property (the
“Denial”). In this Denial, PDSD stated that Santa Theresa is a “school” because Imago Dei
Middles School uses the premises for off campus art classes.

Santa Theresa has operated its ceramic tile studio and Forever 46 has operated its
dispensary on their respective properties, without issue, since 2013. Forever 46 has relied on
these vested rights for years and, most recently, in seeking and obtaining permits for the
expansion of its facilities.



City of Tucson Planning and Development Services
February 2, 2022
Page 2 of 6

Apparently, on or about December 3, 2021, Forever 46’s competitor, through a holding
company, purchased the property on which Santa Theresa operates. Days later, the City issued
its Denial. The City’s Denial contradicts the twenty-four years of Santa Theresa’s operations
as a studio and the nine years that Forever 46 has operated its dispensary without issue.

B. Analysis
The governing zoning ordinance, UDC Sec. 4.9.9.E.1.h. provides in full:

A marijuana dispensary shall be setback a minimum of 500
feet from a K-12 public, private, or charter school or a
licensed childcare center, measured in a straight and direct
horizontal line from the closest exterior or applicable interior
suite wall of the marijuana dispensary to the closest property line
of a school or childcare center. Exception: For the purposes of
this section, the following uses are not considered schools and,
therefore, are exempt from the setback requirement: 1) school
administrative offices notlocated on or contiguous with a school
site; and, 2) athletic fields or playgrounds used for school
tunctions that are not contiguous with a school site, except as

provided in Section 4.9.9.E.1.k.

(Emphasis added.)

Santa Theresa is not a requisite school within the meaning of UDC Sec. 4.9.9.E.1.h.
Section 4.9.9.E.1.h. speaks exclusively of a “K-12 public, private, or charter school” and a
“licensed childcare center.” Whether the 500-foot setback applies to Santa Theresa necessarily
depends on whether Santa Theresa fits within either of these definitions.

1. Santa Theresa is not a “K-12 public, private, or charter school.”

While the UDC does not define “school,” Section 4.9.9.E.1.h. refers to specific types of
schools: 1) a K-12 public school; 2) K-12 private school; or 3) a K-12 charter school. These
types of schools fall squarely within the UDC’s definition of “Elementary and Secondary
Schools” in the “Education Use” land use type:

Provides primary and secondary education for grades
kindergarten through 12, as required by the Arizona State Board
of Education. Typical uses include elementary, middle, junior
high, and high schools.

(See UDC Sec. 11.3.3.E.2.)
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a. Santa Theresa is neither an “Elementary or Secondary School” nor a
“private school.”

Santa Theresa is not an Elementary or Secondary School because it does not provide
primary or secondary education as required by the Arizona State Board of Education.

Santa Theresa is not registered as a public, charter, or private school. PDSD does not
contend that Santa Theresa is a public school or charter school. Where the UDC does not
define private school, the statutory definitions are significant. See I Zsionguest Nat'l 1 .td. v. Pima Cty.
Bd. of Adjustment Dist. No. 1, 146 Ariz. 103, 106, 703 P.2d 1252, 1255 (App. 1985). A.RS. § 15-
101(13) defines a “private school” as a “non-public institution where instruction is imparted.”
A.R.S. §15-802(G)(3) further defines a “private school” as a “a nonpublic institution, other than
the child’s home, where academic instruction is provided for at least the same number of days and
hours each year as a public school.” Emphasis added. In determining whether an entity is a
“private school,” courts will consider whether an entity has an established academic curriculum,
provides education for the requisite hours expected of a school, and provides after-school activities.
See Visionguest, 146 Ariz. at 106, 703 P.2d at 1255; accord Wiltwyck School for Boys, Inc. v. Hill, 182
N.E.2d 268, 272 (N.Y. Ct. App. 1962)).

Article 11 provides the definitions for terms used in the UDC. See UDC Sec. 11.1. Terms
not defined in the UDC must be supported by their plain meaning and planning-related resources.
UDC Sec. 11.2.5. Further, the Arizona Court of Appeals previously determined that Arizona

statutes governing schools are significant to any zoning determination. See [zsionguest, 146 Ariz. at
106, 703 P.2d at 1255.

Where the UDC does not define a “K-12 public, private, or charter school,” the Zoning
Administrator may rely on the UDC’s definition of “Elementary or Secondary School” and must
consider Arizona statutes governing private schools. There is absolutely no support for a
determination that Santa Theresa is a “K-12 public, private, or charter school.”

b. Santa Theresa is not an “Instructional School.”

We are concerned PDSD incorrectly based its Denial on Section 11.3.3.E.3., which sets
forth the description of an “Instructional School:”

Provides domestic, recreational, and other types of instruction
for all age groups. Typical uses include dance, cooking, music,
martial arts, and handicraft instruction.

Santa Theresa is not an “Instructional School” because it is authorized to operate as a
studio under a commercial certificate of occupancy for that Land Use Class or Land Use Type.
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The UDC provides that a Zoning Administrator shall determine the most appropriate
Land Use Class for a use through an administrative decision. However, no such decision was
requested or made by Santa Theresa. Santa Theresa continues to operate under its certificate
of occupancy as a “studio.”

c. An “Instructional School” is not a “K-12 public, private, or charter school” under
the Zoning Ordinance.

Regardless, an “Instructional School” is clearly not a “K-12 public, private or charter
school.” Section 4.9.9.E.1.h. does not contemplate setbacks from dance halls or restaurants,
merely because instruction may take place there. The ordinance explicitly qualifies the type of
“school” for which a setback is required, and Santa Theresa does not meet those standards.

Indeed, in arguing that Santa Theresa is an “Instructional School,” PDSD recognizes
that Santa Theresa is not a “Elementary or Secondary School” which is the only land use type
comparable to the language in Section 4.9.9.E.1.h. The UDC divides Land Uses into Groups,
which are further divided into Classes, and may be further divided into Types. See UDC 11.3.1.
An “Instructional School” is therefore not an “Elementary or Secondary School.” They are
distinct Land Use Types within a Land Use Class, within a Land Use Group.

The Zoning Administrator’s post hoc attempt to reclassify Santa Theresa as an
“Instructional School” to justify the Denial precludes any determination that Santa Theresa is
a “K-12 public, private, or charter school.”

2. Santa Theresa is not a “licensed childcare centetr.”

While PDSD’s Denial was solely based on a decision that Santa Theresa is a “school,”

there is also no evidence that Santa Theresa is a “licensed childcare center” under UDC Section
4.99E.1.h.

“Child Care” is a land use type within the “day care” class of the commercial services
use group. See UDC Sec. 11.3.4.K..2. The “Child Care” land use type is defined as “A Day
Care for children 14 years or younger who are not related to the operator. Typical uses include
child care centers, preschools, nursery schools, and before- and after-school programs.”

Santa Theresa is neither licensed, as UDC Sec. 4.9.9.E.1.h. requires, nor could it
plausibly be determined to be a “Child Care” land use type.



City of Tucson Planning and Development Services
February 2, 2022
Page 5 of 6

3. Precedent prohibits the reclassification of Santa Theresa in contravention with
its authorized use.

PDSD relies on the current Certificate of Occupancy to determine the legal use of a
property for purposes of enforcing zoning setbacks. In a Determination Letter by (then)
Zoning Administrator Steve Shields dated March 8, 2018, PDSD affirmed: “If a2 use is a
change of use, and it is established without ptior zoning review/approval, the use is
not considered to be a legal use.” In a Determination Letter authored by Russlyn Wells
dated May 16, 2019, she states: “For the purposes of applying zoning regulations, a Use
is established when it has been certified through the compliance review process and a
Certificate of Occupancy or Letter of Completion has been issued for the proposed use
of the structure.” See T19SA00217. In a PDSD Deposition / Staff Report dated July 24,
2019 (enclosed), Russlyn Wells represented to the Board of Adjustment: “Additionally, a
Certificate of Occupancy is of significant importance because it certifies that the
building is in compliance with provisions of the UDC and building code
requirements.” She also states: “It is a common practice as part of the review to verify
the last Certificate of Occupancy for a building” and ”The Certificate of Occupancy is
brought up again because it identifies the use of a building”. (Board of Adjustment
Hearing July 24, 2019 Reviewing T19SA00217).

Santa Theresa holds itself out as a “hand made ceramic tile company working in public and
private art commissions.” Further, Santa Theresa holds a commercial certificate of occupancy to
operate as an art studio. See attached Permit # T98OT00306. Pursuant to UDC 1.4.1, any change
of that use requires prior approval and certification by PDSD. It is not a “school” by any prior
interpretation of the UDC. In stark contrast, Imago Dei Middle School applied for and received
an educational certificate of occupancy. See attached Permit # T08OT01390. Any changes to Santa
Theresa’s use would require approval and certification by PDSD. See UDC Section 1.4.1. Santa
Theresa has not applied to change its use to a “school,” nor could it. There are no activities
occurring there which would allow its certification of use as a “school.”

C. Conclusion

PDSD’s Denial on the basis that Santa Theresa is situated within 500-feet of the property
is indefensible and should be abandoned. The language of UDC Section 4.9.9.E.1.h. and the
established use of Santa Theresa’s property require a determination that Santa Theresa is not

a “K-12 public, private, or charter school or a licensed childcare center” from which a setback
of 500-feet would be required under UDC Section 4.9.9.E.1.h.

If PDSD continues to double down on its error, it must consistently enforce the law against
Santa Theresa and Franti IV Holdings. Santa Theresa and the owner of the property on which
Santa Theresa operates, Franti IV Holdings, are identified as parties of record as any
determination by the Zoning Administrator will be binding on them. The Zoning
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Administrator cannot arbitrarily determine that Santa Theresa is a “K-12 public, private, or
charter school” under UDC Sec. 4.9.9.E.1.h. for the purpose of denying Forever 46 its Letter
of Zoning Compliance while simultaneously permitting the property owner and tenant to
evade zoning laws governing schools. Indeed, in so doing the City is jeopardizing the well-
being and safety of Tucson’s residents.

In correspondence dated January 19, 2022, Ms. Elisa Hamblin indicated that the City
Attorney’s office and the Zoning Administrator have already been consulted on this issue.
Therefore, PDSD is already in the position to provide its substantive determination and is
demanded to provide its determination no later than Monday, February 14, 2022.!

Please note that this correspondence is made with an express reservation of rights, and
no statement made herein shall constitute or be construed as an admission or waiver of any
legal or equitable claim or defense otherwise held by Forever 46.

Sincerely,

/s/ Jesse R. Callahan

JRC/kas
Encl.

cc:
Franti IV Holdings c/o Michael J. Crawford, Party of Record
Santa Theresa Tile Works, ¢/o Cameron Taylot, Party of Record
Piroshchka Glinskey, City Attorney’s Office,
Piroshchka.Glinskey(@tucsonaz.gov

Mike Rankin, City Attorney’s Office,

mike.rankin(@tucsonaz.gov

1 PDSD represents that the normal reply time is 5-10 business days, but may be up to 45 calendar days for
complex issues requiring additional research of a City Attorney opinion. Because PDSD and Forever 46 have
been in informal discussions on this issue since PDSD’s Denial on December 6, 2021 and because PDSD
represents that it has already consulted with the City Attorney, there is no reasonable basis for any delay beyond
the 10 business days.
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STAFF REPORT

DATE: July 24, 2019

TO: Board of Adjustment FROM: Zoning Administration
Planning & Development
Services Department

ACTIVITY NO. T19SA00217

C10-19-13 THE PRIME LEAF MEDICAL MARIJUANA DISPENSARY / FRANTI
llHOLDINGS LLC / 1525 NORTH PARK AVENUE, C-2

The appellant, Jesse R. Callahan on behalf of Rashad J. Stocker, is appealing the
Zoning Administrator's Determination (ZAD) (T19SA00137), issued May 16, 2019
relating to the minimum setbacks (distance) required between the medical
marijuana dispensary and a licensed residential substance abuse diagnostic and
treatment facility or other residential drug or alcohol rehabilitation facility and a
church. The Zoning Administrator (ZA) determined that the Drikung Dzogchen
Center of Arizona does not meet the definition of religious use, and that COPE
Community Services, Inc. does not constitute a residential abuse and treatment
facility or other licensed drug or alcohol facility. The appellant contends that the
ZAD fails to uphold the provisions of the City of Tucson Ordinances 10850, 11199,
11346, and 11612 as they are written.

THE APPELLANT’S REQUEST TO THE BOARD
The appellant is requesting reversal of the May 16, 2019 Zoning Administrator's
determination.

ZA DETERMINATION DATED MAY 16, 2019
Refer to Exhibit 1.

APPELLANT'S ARGUMENTS TO REVERSE THE DETERMINATION

On May 31, 2019 the appellant filed the appeal to the Zoning Administrator's May
16, 2019 Determination. See appellant’s submittal documents in the Board’s
application packet for Case C10-19-13.

The appellant identifies the following as the issues on Appeal:

1. The Buddhist Center, Drikung Dzogchen Center of Arizona, meets the
definition of a church which requires the medical marijuana dispensary to be
located more than 1,000 feet from the church.

2. The COPE facility is licensed to treat alcohol and drug abuse and offers
residential care for these services which requires the medical marijuana
dispensary to be located more than 2,000 feet from the residential treatment
facility.
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APPLICABLE TUCSON ZONING CODE SECTIONS

Tucson Unified Development Code (UDC) sections applicable to this appeal
include, in part, the following:

Section 4.9.9.E Medical Marijuana which provides the use-specific standards for the
dispensary;

Section 1.5.1 Zoning Determinations and Zoning Certifications by the Zoning
Administrator, which provides for the ZA to interpret the provisions of the UDC; and

Section 3.10.2 Appeals, which provides for the Board of Adjustment to hear and
decide on appeals made to the ZA's decision.

APPLICABLE CITY OF TUCSON ORDINANCES
The ordinances applicable to the appeal are 10850, 11199, 11346, and 11612.

GENERAL DEVELOPMENT INFORMATION

Zoning and Land Use

SITE: ZONED C-2; (medical marijuana dispensary)
North: Zoned R-2; (single and multi-family residential)
South: Zoned NR-2; (duplex)

East: Zoned R-2; (single-family and duplex)

West: Zoned NR-2; (multi-family residential)

RETAIL TRADE USE GROUP - UDC SECTION 4.9.9

E Medical Marijuana
1. Medical Marijuana Dispensary

k. A medical marijuana dispensary shall be setback a minimum of 1,000 feet
from a public park listed in Section 6: Medical Marijuana Dispensary and
Dispensary Off-Site Cultivation Uses - Required Setback from Certain Parks, of the
Technical Standards Manual, a church, or library and a minimum of 2,000 feet from
a licensed residential substance abuse diagnostic and treatment facility or other
licensed residential drug or alcohol rehabilitation facility, measured in a straight and
direct horizontal line from the closest exterior or applicable interior suite wall of the
medical marijuana dispensary to the closest property line of a church, library, public
park, licensed residential substance abuse diagnostic and treatment facility, or other
licensed drug or alcohol rehabilitation facility. A “church” means a building that is
erected or converted for use as a church, temple, synagogue or mosque, where
services are regularly convened that is used primarily for religious worship and
schooling and that a reasonable person would conclude is a church by reason of
design, signs, or other architectural features.
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ZONING ADMINISTRATION CONSIDERATIONS

On April 1, 2019, Rashad J. Stocker, requested a Zoning Administrator
Determination (ZAD) that locating the medical marijuana dispensary at the subject
location violates Tucson Ordinances 10850, 11199, 11346, and 11612. On May 16,
2019, the Zoning Administrator determined the Drikung Dzogchen Center of
Arizona, does not meet the definition of religious use, and that the COPE
Community Services facility does not constitute a residential abuse and treatment
facility or other licensed drug or alcohol facility. The determination is being
appealed.

Unified Development Code (UDC) § 4.9.9.E provides the use-specific standards
relating to medical marijuana dispensaries. The language specifically defines what
constitutes a church and the type of residential treatment facility applicable to the
medical marijuana dispensary setback requirement. The primary issue of this
appeal is the setback to a church and a licensed residential substance abuse
diagnostic and treatment facility or other licensed residential drug or alcohol
rehabilitation facility that the medical marijuana dispensary must adhere to.

This staff report seeks to clarify the ZAD as follows: 1) the Drikung Dzogchen
Center does not meet the definition of a church as described in the UDC; and 2) the
COPE facility, in question, provides short term general mental health residential
services for severely mentally ill individuals who may or may not have substance
abuse issues. However, the facility does not operate as a licensed residential
substance abuse diagnostic and treatment facility or other licensed residential drug
or alcohol facility as set forth in the UDC.

DISCUSSION

1: Church

UDC § 4.9.9.E states that a medical marijuana dispensary cannot be located within
1,000 feet of a church. The appellant argues that the Drikung Dzogchen Center is a
building that has been converted for use as a church and used primarily for religious
worship and schooling with regular religious services and that any reasonable
person would conclude the building is a church because of the unique religious
design and indicia on its outer wall.

As it relates to a medical marijuana dispensary, UDC § 4.9.9.E specifically defines
the criteria that identifies a building as a church as “[7] A church means a building
that is erected or converted for use as a church, temple, synagogue or mosque, [2]
where services are regularly convened that is used primarily for religious worship
and schooling and [3] that a reasonable person would conclude is a church by
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reason of design, signs, or other architectural features.” It is important to note that in
order for the separation requirement to be applied between the church and
dispensary, the church must meet all of the criteria in this section.

The Zoning Administrator's Determination (ZAD) argues the following as reasons
why the Drikung Dzogchen Center does not constitute a church:

Conversion: The property addressed as 1038 East Lester Street is within the
interior of a residential neighborhood and was developed with a single- family
residence in 1961. It has continuously been classified and taxed as a
primary residential dwelling. Per Unified Development Code (UDC) § 1.4.1,
a change of use from a residence to a church requires approval. To date, no
plans have been submitted, reviewed or approved for conversion from a
residence to a church. A Certificate of Occupancy has not been issued to
occupy the structure for an assembly (religious) use.

Primary regular use: There are websites associated with the Drikung
Dzogchen Center. Based on the information on these websites, the center is
a meditation center that provides opportunity for teachings and practice of
the Drikung Dzogchen tradition of Tibetan Buddhism. In addition, the
property is advertised as a 2 bedroom 1 bath house for rent through AirBnB.
The AirBnB site indicates there is a shrine room within the house. Based on
the information on the websites, it is not clear that the primary use of the
property is a church.

Appearance: The appellant has not indicated any specific religious
architectural features of the building. The building is designed as a single-
family residence and is consistent in style and appearance with other
residences in the vicinity. The front yard is enclosed by a 4’ high wall with
access via a metal gate. Mature shade trees and other vegetation are visible
above the wall as are a patio table with an umbrella and a hammock. There
are decorative tiles embedded in the front wall on each side of the gate, and
the gate contains a drawing with Tibetan calligraphy. The appellant asserts
the building is a church by the unique religious design and indicia on the wall
and that a reasonable person would conclude from this art that the building is
a church. The drawing and lettering might appear to some to be religious art,
but it is not signage that a reasonable person would view and conclude that
the use of the property is for a church.

The appellant points to inconsistencies in PDSD response letters to proposed
medical marijuana dispensary locations regarding the requirement that a building
possess a Certificate of Occupancy for a specific use. UDC § 1.4.1 states that
‘Land shall not be divided into two or more parcels, except as allowed in
accordance with Section 8.2, Land Division and Subdivision Standards, or be used
or occupied, no site modification or construction started, and no existing use
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or structure expanded, reconstructed, changed, or otherwise altered until
compliance with the provisions of the UDC have been certified.” Based on this, a
change of use from a residence to a church requires the development to be brought
into compliance with the provisions of the UDC. Additionally, a Certificate of
Occupancy is of significant importance because it certifies that building is in
compliance with provisions of the UDC and building code requirements.

The letters the appellant refers to as Exhibits A, D, and E are Medical Marijuana
Review letters prepared by staff involved in the application review process. The
purpose of these letters is to confirm application completeness and verify location
requirements. It is common practice as part of the review to verify the last Certificate
of Occupancy for a building. The decision that a building is a church, means that
staff has reviewed the application for conformance with all of the criteria as
identified in UDC § 4.9.9.E. Staff is aware that an error was made in one of the
letters that resulted in the denial of the dispensary based on being located within
1000 feet a church. In this case, a Certificate of Occupancy was issued for the
building as an “office” use which does not meet the criteria of a church as defined
under this section.

The ZA letter dated June 30, 2017 (Appellant’s Exhibit F) is a response to a request
for a determination that a dispensary is in violation of the setback requirement to a
church. The ZA reviewed the qualifiers for a church and found that not all of the
criteria of the church definition were met. More importantly, it was verified that the
primary use of the building was “office”. The Certificate of Occupancy is brought up
again because it identifies the use of a building.

The appellant further argues that the determination made that the Drikung
Dzogchen Center is not a church, made no findings on how the center did not meet
the definition. On page 2, paragraphs 3 and 4, of the ZAD, the ZA discusses the
definition and how the building does not meet the first requirement “[7] A church
means a building that is erected or converted for use as a church, temple,
synagogue or mosque.” In order to be recognized as a church, the building must
comply with all of the criteria of the definition. The ZA also states that a church and
religious use in this instance are the same. The point was to make it clear that the
term “church” as it's used in the definition is inclusive of all religious buildings, i.e.
temple, synagogue, or mosque.

2: Licensed residential substance abuse diagnostic and treatment facility or
other licensed residential drug or alcohol rehabilitation facility

The ordinance states that a medical marijuana dispensary cannot be located within
2,000 feet of a “licensed residential substance abuse diagnostic and treatment
facility or other licensed residential drug or alcohol rehabilitation facility”. This text
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was derived from the Pima County Ordinance relating to medical marijuana
dispensaries as noted in the October 26, 2010 Tucson Planning Commission’s
recommendation. The Pima County Code of Ordinances defines residential
substance abuse diagnostic and treatment facility as “A facility designed to
diagnose and treat persons suffering from the abuse of chemical substances and
alcohol subject to the licensure procedures of the Arizona Department of Health
Services.”

At issue is whether the subject COPE facility is a licensed residential substance
abuse diagnostic and treatment facility or other licensed residential drug or alcohol
rehabilitation facility that triggers the need for this dispensary to be setback 2,000
feet.

The appellant asserts that the COPE facility located at 535 East Drachman, offers
behavioral health services, including providing “services for persons who are at risk
of having psychiatric disorders, harmful involvement with alcohol or other drugs, or
other addictions or who have behavioral health needs” and argues that this triggers
the setback requirement. However, as described in a letter dated November 6, 2006
from the facility’s director (ZAD Exhibit 1), the purpose of the subject COPE facility
is to provide short term general mental health residential services for severely
mentally ill individuals.

Staff researched the services provided by COPE Community Services and learned
they offer Behavioral Health Services, Medical Services, Therapy Services, Youth
Services and Community Health Services. These services are provided in either
residential facilities or outpatient clinics.

COPE Community Services Behavioral Health Services: Residential Services
webpage states “COPE provides residential services to adults with serious mental
illness and those who have other behavioral and/or substance abuse issues.
Services are provided in community facilities that provide individualized care and
may include the following:

Supervision 24 hours a day, 7 days a week

Counseling for behavioral health issues v

Medication supervision (providing storage, reminders, and observation of

clients taking medications

Instructions in daily living skills (hygiene, budgeting, cooking, shopping,

resources, eftc.

Social and recreational activities

Establishing positive daily routines

Transportation to appointments for medical, financial and legal needs.”
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COPE's Therapy Services are offered at outpatient clinics during regular business
hours with some clinics offering extended hours. The Therapy Service webpage
states “COPE’s Substance Abuse Treatment Program is designed to meet the
needs of individuals and families that have been affected by substance abuse.
COPE's therapists meet with clients to assess the level of care that is most
appropriate and to identify specific issues that need to be addressed while in
treatment. Additional assessments may be conducted throughout the recovery
process in order to ensure clients are making progress. Co-occurring disorders will
also be addressed as a component of treatment. COPE offers several levels of
substance abuse treatment designed to meet the specific needs of each client
including:

Intensive outpatient services

Substance abuse recovery

Relapse prevention

Seeking Safety

SMART Recovery”

During the dispensary application review process staff visited the subject COPE
facility and spoke with facility staff and were informed that the facility is a residential
facility and does not provide substance abuse services. The additional information
derived from COPE’s website confirms that though a residential facility may offer
behavioral health counseling, substance abuse diagnosis and treatment and
recovery services are provided in outpatient facilities not in residential facilities.

The appellant asserts that there is no licensure procedure or licensure type that
specifically distinguishes a residential care facility as a primarily substance abuse
treatment facility. The UDC governs the use of the land within the limits of the city
and UDC § 4.9.9.E clearly states what type of facilities apply to the separation
requirement. As stated in the ZAD, the City intended to only include facilities with
the purpose to diagnose and treat substance abuse and drug and alcohol issues,
rather than include all facilities contained within the Physical and Behavioral Health
Service land use class.

Legal Analysis

Pursuant to A.R.S. § 9-462.06 and UDC § 3.10.2(A)(1), the City of Tucson has
authorized the Board of Adjustment to hear appeals of the Zoning Administrator's
interpretation of the UDC. The Board may hold a study session and shall hold a
public hearing where the appellant and all parties in interest may present in support
and/or in protest of the determination. During the public hearing, the Board may
hear all relevant facts, circumstances and conditions affecting the appeal, and may
call for questions from members of staff. Upon closing of the public hearing, the
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Board may reverse, affirm or modify the decision being appealed and may impose
conditions necessary and appropriate to implement the UDC (UDC § 3.10.2.D).
The Board may also take the matter under advisement for later consideration, or
may defer action if additional evidence is needed or further study is required.

Appellant requested that the Zoning Administrator determine that UDC section 4.9.9
prohibits the planned medical marijuana facility because its location is within the
minimum setbacks of 1,000 feet from a church and 2,000 feet from a licensed
residential substance abuse diagnostic and treatment facility or other licensed
residential drug or alcohol rehabilitation facility.

A church is defined by UDC section 4.9.9.E.1.k as “a building that is erected or
converted for use as a church, temple, synagogue or mosque, where services are
regularly convened that is used primarily for religious worship and schooling and
that a reasonable person would conclude is a church by reason of design, signs, or
other architectural features.” Therefore, in order to be considered a church for the
purposes of this section, a building must: 1) be erected for or converted to a church,
temple, synagogue or mosque use; 2) have regular services consisting of religious
worship or schooling, and 3) have a design, signs or other architectural features that
would lead a reasonable person to conclude it is a church. As written, the UDC
requires all three elements to be present. As noted above, there are no indications
of a religious use other than a religious symbol on the gate, no indication that its
primary use is religious worship or schooling and no indication that the building has
been converted to such a use. Appellant incorrectly and without evidence argues
that the church use is reasonably apparent to one of Buddhist practice, and then
argues that non-Buddhists would conclude the building is a church based on
Google Maps. The first argument is akin to concluding a single family home is a
Catholic church because the front gate has a cross on it or that the same home is a
Jewish temple because of a mezuzah on the doorpost. Neither are reasonable
conclusions. The second argument introduces an element that is not present in the
UDC definition, reference to a website. Thus, a reasonable person would not
conclude, by reason of the building’s design, signs or architectural features that

not apply as to a church.

Licensed residential substance abuse diagnostic and treatment facility and licensed
residential drug or alcohol rehabilitation facility are not defined in the UDC. As
noted above, the language was taken from the Pima County medical marijuana
dispensary regulation and is defined as “[a] facility designed to diagnose and treat
persons suffering from the abuse of chemical substances and alcohol subject to the
licensure procedures of the Arizona Department of Health Services.” The COPE
facility in question is licensed as a Behavioral Health Facility by the Arizona
Department of Health Services. Additionally, the facility is accredited by the
Commission on Accreditation of Rehabilitation Facilities (CARF) as a Behavioral
Health Residential Facility. While substance abuse may be a component of this
licensure and accreditation, whether a facility is designed to diagnose and treat
persons suffering from substance abuse is a factual determination, as a licensed
residential substance abuse diagnostic and treatment facility must be both licensed
and operating as such a facility. Based on the averments of COPE themselves,
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their advertising, and their website, the facility at 535 East Drachman is not
designed to diagnose and treat persons suffering from substance abuse, nor is it
operating as such, but it is providing short term treatment for seriously mentally ill
individuals. Therefore, the UDC section 4.9.9.E.1.k setbacks as to a licensed
residential substance abuse diagnostic and treatment facility do not apply.

Conclusion
Given that COPE therapy services that diagnose and treat persons suffering from

the abuse of chemical substances or provide recovery services as a drug and
alcohol rehabilitation facility are provided in their outpatient clinics; and given that
the subject COPE facility provides residential services to those with serious mental
illness and that these services focus on activities of daily living, the subject COPE
facility does not trigger a setback requirement for the dispensary.

PLANNING & DEVELOPMENT SERVICES RECOMMENDATION
Staff recommends upholding the Zoning Administrator's Determination

Russlyn Wells, Zoning Administrator
RW:s/zoning administration/ba/1913.doc

Attachment: Exhibit 1 Zoning Administrator's Determination
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PLANNING AND
DEVELOPMENT
SERVICES
DEPARTMENT

December 6, 2021

Applicant

Moe Asnani

Downtown Dispensary (Forever 46 LLC)
221 E 6" St

Tucson, AZ 85705

Marijuana Use Authorization Request - Denied
Facility Type: Dispensary

Site Address: 221 E 6™ St

Parcel ID: 117-04-2710

Zoning: C-3

Activity #: T21SA00415

Planning and Development Services Department (PDSD) has reviewed the materials
provided with the application for a proposed Marijuana Dispensary expansion at 221 E 6™
St. Staff has researched the subject location to determine compliance with Unified
Development Code (UDC) Sec. 4.9.9.E and found that this site is not in compliance with
UDC Sec. 4.9.9.E.1,j. as excerpted below:

J. The expansion of an existing marijuana dispensary shall be setback a minimum
of 500 feet from a K-12 public, private, or charter school, measured in a straight and direct
horizontal line from the closest exterior or applicable interior suite wall of the marijuana
dispensary to the closest property line of a school.

Santa Theresa Tile Works, a nonprofit which is a legal subsidiary of Imago Dei School,
operates at 440 N 6™ Av. The school uses this location as their art campus and all art
classes are held there. This site is less than 500 ft from the subject location. As such, the
proposed expansion does not meet the standards of the Unified Development Code.

Please feel free to contact me at elisa.hamblin@tucsonaz.gov if you have additional
questions or concerns.

Sincerely,

O=City

am the author of this
uuuuuuuu
Date: 2021.12.06 18:07:54-07'00

Elisa Hamblin, AICP
Site Review Section Manager
Planning and Development Services

C: Piroschka Glinsky, City Attorney’s Office

PUBLIC WORKS BUILDING « 201 N. STONE « P.O. BOX 27210 « TUCSON, AZ 85726-7210
Telephone: (520) 791-5550 Website: www.tucsonaz.gov/pdsd
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JESSE R. CALLAHAN

May Potenza

602.252.1900 Baran & Gillespie

jcallahan@maypotenza.com
CENTRAL ARTS PLAZA

1850 NORTH CENTRAL AVE., 16TH FLOOR
PHOENIX, AZ 85004

April 15, 2022
VIA PDSD FILE UPLOAD

City of Tucson Board of Adjustment

c/o Planning & Development Setvices Department
P. O. Box 27210
Tucson, Arizona 85726-7210

Re: Appeal of Zoning Determination #T22SA00041

Dear City of Tucson Board of Adjustment Members:

Forever 46, LLC d/b/a the Downtown Dispensary (“Forever 46”) appeals the zoning
determination dated March 18, 2022 and designated Activity # T22SA00041 (the “Zoning
Determination”).

This Appeal is supported by the arguments made herein, all materials submitted to the
Board of Adjustment (“BOA”) with the Appeal, all materials submitted to the BOA prior to
the BOA meeting, and all materials, arguments, and testimony presented at the BOA meeting.

RELEVANT FACTUAL BACKGROUND

The Marijuana Use Property

1. Forever 46 is an Arizona limited liability company doing business in Pima
County, Arizona.

2. Forever 46 has been legally authorized to operate a marijuana business at 221
East 6th Street, Tucson, AZ 85705 (the “Marijuana Use Property”) since January 17, 2013.

3. In January 2013, the City of Tucson Planning & Development Services
Department (“PDSD”) determined that the Marijuana Use Property was in compliance with
Otrdinance No. 10850 and Section 4.9.9.E of the Uniform Development Code (“UDC”).

4. On June 5, 2013, The Marijuana Use Property was issued a certificate of
occupancy to operate as a marijuana business since, and it continues to so operate to this day.

See Exhibit 1.
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The Tile Works Property
5. Santa Theresa Tile Works, Inc. (“Tile Works”) is an Arizona corporation doing

business in Pima County, Arizona, and currently operating at 440 N. 6th Avenue, Tucson,
Arizona 85705 (the “Tile Works Property”).

0. Tile Works was founded in 1996 by artist Susan Gamble, and has operated its
business at the Tile Works Property since 1998.

7. Tile Works has held a Certificate of Occupancy as a “Studio” since 1998. See
Exhibit 2. The Pima County Assessor lists the Tile Works Property as a retail strip center,
Use Code 1130.

8. The dispensary at the Marijuana Use Property and the art studio at the Tile
Works Property have operated within 500 feet of each other since 2013.

9. Tile Works is located in the same plaza as The Royal Room, a bar serving wine
and spirits, and across the street from Crooked Tooth Brewing Co, a brewery.

10.  Tile Works has permitted and in fact endorsed the consumption of alcohol in
various public workshops and “tile making parties.” See Exhibit 3.

11.  In Tile Works’ own words, Susan Gamble “gave the business” to Imago Dei
Middle School in 2016. See Exhibit 4. Imago Dei Middle School has always operated as a
separate entity and has never operated its school at the Tile Works Property.

12. Since that time, Tile Works’ business revenue benefits the Imago Dei Middle
School.

13. The City of Tucson subsequently issued a Certificate of Occupancy for “TT;
Addition Med Marijuana Dispensary” at the Marijuana Use Property on February 1, 2017,
permitting the facility’s expansion from 2,392 square feet to 3,422 square feet. See Exhibit 5.

14. On January 18, 2019, articles of incorporation were filed for Santa Theresa
Tileworks (Imago Dei Middle School) as a Domestic Nonprofit Corporation, using 55 North
6th Avenue, Tucson, Arizona 85701, as its known place of business.

15.  The for-profit corporation remained active until August 12, 2021, when it was
administratively dissolved for failure to file annual reports. The for-profit corporation
continued to utilize the Tile Works Property as its business address.

16.  Tile Works continues to hold the same commercial certificate of occupancy to
operate as an art studio that was issued in 1998.
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17. Tile Works continues to operate as an art studio, selling ceramic tiles,
performing commissioned commercial, residential and public works, and offering workshops
to the public for a fee. See Exhibit 6.

18.  Tile Works is open to the public Wednesday through Friday: 10am-5pm, and
Saturday: 10-4pm. Tile Works is closed on Sunday, Monday, and Tuesday. See Exhibit 7.

19.  Tile Works continues to hold itself out on its Facebook business page as an
“Arts & Crafts Store” under the tags “Arts & Crafts Store,” “Art Gallery,” and “Home Decor”
and lists its price range “$$$” under its business details, and a business email of
customerservice(@santatheresatileworks.com. See Exhibit 8.

20.  Tile Works continues to display and sell its goods at the facility. See Exhibit 9.
21.  Tile Works also maintains an Etsy store to sell its goods online. Se¢e Exhibit 10.

22.  Tile Works continues to offer tile making workshops to the public for a fee.
Notably, most attendees are adults. See Exhibit 11.

Forever 46’s Permitted Expansion is Denied a Zoning Compliance Letter

23.  Michael J. Crawford (“Crawford”) is the CEO of Prime Leaf, which operates a
dispensary at 1525 N. Park Avenue, Tucson, Arizona 85719. Prime Leaf’s dispensary is the
closest known dispensary to Forever 46. See Exhibit 12.

24. Prime Leaf is a competitor of Forever 46. Prime Leaf’s OGeez! wholesale brand

is a direct competitor of Forever 46’s Wyld wholesale brand and has lost a substantial market
share to Wyld.

25.  Crawford has previously attempted to solicit Forever 46’s patients by handing
out coupons and/or flyers for Prime Leaf directly outside of the Marijuana Use Property.

26.  Crawford and Imago Dei Middle School’s “Head of School” Cameron Taylor
(“Taylor”) have had a professional relationship with one another through service on an
unrelated board.

27. Apparently, on April 7, 2021, Crawford sent the following e-mail to Zoning
Administrator Elisa Hamblin:

Elisa,
I just want to put the city on notice, that it is my understanding the Downtown
Dispensary is planning on trying to expand their current location. However, there is a

private middle school that teaches classes within 100 feet of their current and proposed
expansion location.
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Imago Dei Middle School owns and operates Santa Theresa Tile Works, located at 440
N. 6th Street, Tucson AZ 85705. In addition to operating the business, Imago Dei has
been teaching classes to middle schoolers at that location for years and is still doing so.
Cameron Taylor, the Head of School for Imago Dei, can confirm this.

Based on this, any attempt by the Downtown Dispensary to expand their current
location should be denied as it would violate A.R.S. §36-2804(B)(1)(b)(ii), A.A.C. R9-
17-321(A)(2) and City of Tucson - UDC 4.9.9 (E)(1)(j). Moreover, as long as Imago
Dei is operating a middle school within 100 feet of the Downtown Dispensary they
can not legally expand at their current location.

Anyway, wanted to give you a heads up in case the Downtown Dispensary applies for
an expansion of its premises and fails to apprize [sic] you of the Imago Dei’s School
being withing [sic] 500ft of their location.

Karma is alive and well.

Michael J. Crawford
Attorney

See Exhibit 13 (emphasis added).

28.  On June 14, 2021, Crawford followed up with Zoning Administrator Hamblin:
“Hi Elisa, Just wondering if they [sic] Downtown Dispensary has requested an expansion yet?”

Id.

29.  On or about July 12, 2021, Forever 46 applied for a building permit to expand
its facilities at the Marijuana Use Property to accommodate its growing wholesale brand Wyld.

30.  PDSD issued various permits to allow this expansion at the Property. Forever
46 acted upon their issuance in good faith, and spent approximately $300,000 on the expansion
in reliance on these permits.

31.  All the while, Crawford continued to reach out to Zoning Administrator
Hamblin personally as PDSD issued construction permits to Forever 46 to proceed with
constructing the expansion:

“Elisa,

I see that 221 E 6th Street has pulled construction permits (#T21CM05739 and
T21CMO05662 - Parcel: 117042710) on July 12th and 14th.”

A
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32. During Forever 46’s expansion of the Marijuana Use Property, Crawford
purchased the Tile Works Property through Franti IV Holdings, L.I..C., a holding company
whose sole member is the Michael ] Crawford Revocable Trust. See Exhibit 14.

33. In or around October 2021, PDSD informed Forever 46 that it would need to
submit for a Letter of Zoning Compliance. On October 12, 2021 Forever 46 requested this

Letter of Zoning Compliance to begin operations in the expanded facilities at the Marijuana
Use Property. See Exhibit 15.

34.  On October 21, 2021, Crawford again reached out to Zoning Administrator
Hamblin about denying Forever 46 a Letter of Zoning Compliance:

Hi Elisa,

I see the Downtown Dispensary has finally (10/12/21) filed a Marijuana Use
Application — Zoning Compliance Review (“Application”). In their Application, they
fail to identify the Imago Dei Middle School’s North Campus located at 440 N 6th Ave
and 222B E 6th St., which is 100ft from their proposed expansion location. Imago Dei
Middle School operates and teaches classes 100ft from the Downtown Dispensary.
They have been doing so for years and continue to do so. ( See attached Lease.)
Cameron Taylor, the Head of School for Imago Dei, can confirm this.

As you know the law requires : “The expansion of an existing medical marijuana
dispensary shall be setback a minimum of 500 feet from a K-12 public, private,
or charter school, measured in a straight and direct horizontal line from the
closest exterior or applicable interior suite wall of the medical marijuana
dispensary to the closest property line of a school.” City of Tucson - UDC 4.9.9

EXDO-

Based on this, the Downtown Dispensary is prohibited from expand their current
location and their Application should be denied as it would violate A.R.S. {36-
2804(B)(1)(b)(ii), A.A.C. R9-17-321(A)(2) and the City of Tucson - UDC 4.9.9 (E)(1)()).
Moreover, as long as, Imago Del is operating a middle school within 100 feet of the
Downtown Dispensary they cannot legally expand at their current location.

I would appreciate being updated about the status of this Application.

Again, Karma is alive and well.
Thank you.

Michael J. Crawford
Attorney

See Ex. 13 (emphasis added).
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35. On or about December 3, 2021, Crawford recorded a warranty deed for the Tile
Works Property with the Pima County Recorder’s Office. See Exhibit 16.

36.  On December 6, 2021, despite sanctioning the expansion through the issuance
of the permit and the various approvals of the construction, PDSD issued the Denial, thereby
denying Forever 46’s request for a zoning compliance letter:

Staff has researched the subject location to determine compliance with
Unified Development Code (UDC) Sec. 4.9.9.E and found that this site
is not in compliance with UDC Sec. 4.9.9.E.1,j. as excerpted below:

j. The expansion of an existing matrijuana dispensaty shall
be setback a minimum of 500 feet from a K-12 public, private, or
charter school, measured in a straight and direct horizontal line from
the closest exterior or applicable interior suite wall of the marijuana
dispensary to the closest property line of a school.

Santa Theresa Tile Works, a nonprofit which is a legal subsidiary of
Imago Dei School, operates at 440 N 6th Av. The school uses this
location as their art campus and all art classes are held there. This
site is less than 500 ft from the subject location. As such, the proposed
expansion does not meet the standards of the Unified Development
Code.

See Exhibit 17 (emphasis added).

37.  Contrary to PDSD’s representations, the Imago Dei Middle School does not
conduct “all art classes” at Tile Works. Even Taylor’s subsequent correspondence with Zoning
Administrator Hamblin confirmed the inaccuracies underlying the Denial. Indeed, Imago Dei
Middle School teaches its general arts curriculum and conducts art classes at Imago Dei Middle
School, in addition to field trips downtown generally and to other businesses including
Sonoran Glass School, the Tucson Museum of Art, and The Screening Room. See Exhibit 18.

PDSD’s Zoning Determination

38. On February 2, 2022, Forever 46 requested a zoning determination to confirm
that Tile Works is not a “K-12 public, private, or charter school” and therefore is not subject
to a distance setback based on UDC Section 4.9.9.E.1.;.
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39. On March 18, 2022, PDSD issued its Zoning Determination, wherein it
determined that Tile Works is a “K-12 public, private, or charter school” because
“educational land use activities (K-12 public, private or charter school) are performed

on-site which subject the Property and its’ proposed expansion to the zoning setbacks
required by UDC 4.9.9.E.1.h (and UDC 4.9.9.E.1,)).”

40. PDSD contends:

The School considers Santa Theresa Tile Works its “arts
campus” and is mentioned as part of its curriculum. Students
attend art classes at Santa Theresa Tile Works several days
a week on a weekly basis. Courses are taught by both Santa
Theresa Tile Works employees and Imago Dei Middle School
staff.

41.  According to Zoning Administrator Hamblin, she received all information
about the use of Tile Works directly from Taylor and denied speaking with anyone else.
However, as the e-mails between Zoning Administrator Hamblin and Crawford demonstrate,
Crawford introduced Zoning Administrator Hamblin to Taylor, and she was aware of
Crawford’s motivations through his repeated statements, “Karma is alive and well” in his
communications on the issue. Zoning Administrator Hamblin had no written communications
with Taylor until December 28, 2021, after she had already issued the Denial. These
communications indicate that she first spoke with Taylor after the Denial had already issued.
The late communications between Taylor and Zoning Administrator Hamblin on March 16,
2022, also indicate that Hamblin relied solely on Crawford’s assertions when she issued the
December 6, 2021 Denial, and Zoning Administrator Hamblin only contacted Taylor for
additional information to present Crawford’s arguments in the Zoning Determination This
timeline demonstrates that Zoning Administrator Hamblin relied solely on Crawford to issue
the Denial letter at his behest, and only contacted Taylor for additional information to defend
her position. Zoning Administrator Hamblin was acting as advocate and mouthpiece for
Crawford, and not a fair and impartial public servant. See Ex. 13 (emphasis added)..

42.  Although there is no publicly available information of whether or when Tile
Works provides any workshops to K-12 students, it is clear that the majority of Tile Works
operations involve public workshops open to adults, commissioned work, and galleries.
According to the Imago Dei Middle School website, less than 1.5 hours of its 9.5 hour school
day is devoted generally to “Enrichment” where students engage in various activities both on
and off campus, ranging “from sports and arts and crafts to dance, sewing, gardening, field
trips, and much more.” Considering the range of activities offered during this Enrichment
period, it is false to say that students travel to Tile Works “several days a week” as PDSD
contends without any support. Moreover, a one-hour field trip (whether sporadic or routine)
would not make the location a “K-12 public, private, or charter school.” See Exhibit 19.
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43.  Tile Works is one of “dozens of businesses, clubs and other organization” that
“provide services and [sic|] enrichment” as a community partner with Imago Dei Middle
School. See Exhibit 20.

44, In fact, although according to BizTucson, the entire “Downtown Tucson,
where Imago Deti is located, has become an extended campus for young scholars[,]” no one
would argue a marijuana facility cannot be located within 500 feet of Downtown Tucson. Nor
does PDSD contend that the “Sonoran Glass School, Playformance, Arizona Theatre,
Company, UCA Tucson Capocira, [ot] the Tucson Museum of Art” are “K-12 public, ptivate
or charter schoolfs]” because they happen to “provide enrichment classes” to K-12 students
(i.e. “educational land use activities ... are performed on-site”). See Exhibit 21.

LEGAL STANDARD

PDSD relies on UDC Section 4.9.9.E.1.j., which provides:

The expansion of an existing marijuana dispensary shall be setback a
minimum of 500 feet from a K~12 public, ptivate, or charter school,
measured in a straight and direct horizontal line from the closest exterior
or applicable interior suite wall of the marijuana dispensary to the closest
property line of a school.

In the Zoning Determination, the Zoning Administrator purported to rely on A.R.S.
§ 15-101(21), which defines “private school” as a “private institution where instruction is
imparted.”

The Arizona Court of Appeals interprets the statutory definition of “private school”
and it requires an analysis to determine whether the “primary function” of the facility is to
educate children. VVisionguest Nat., Ltd. v. Pima County Bd. of Adjustment Dist. No. 1, 146 Ariz.
103, 106, 703 P.2d 1252, 1255 (App. 1985) (emphasis added) (former A.R.S. § 15-101(13)).

Past practice has been for PDSD to rely on the certificate of occupancy to determine
the primary use of a property.

No deference is afforded to an agency where its position cleatly appears wrong. U.S.
Parking Systems v. City of Phoenix, 160 Ariz. 210, 212, 772 P.2d 33, 35 (App. 1989).

LEGAL ARGUMENT

A. Although PDSD acknowledges Tile Works is not a school, PDSD
mischaracterizes UDC Sections 4.9.9.E.1.h and 4.9.9.E.1.j as imposing a setback
requitement from any property whereon a school may conduct “educational
land use activities.”
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In its Zoning Determination, PDSD acknowledges that Tile Works is not a “K-12
public private or charter school.” This acknowledgement confirms that UDC 4.9.9.E.1.j. does
not impose a distance setback from Tile Works.

PDSD misstates the language of UDC 4.9.9.E.1.j. and seeks to impose a distance set
back from any property upon which “educational land use activities (K-12 public, private or
charter school) are performed on-site.”

This attempted rewrite is plainly wrong. The UDC requires the facility be a “K-12
public, private or charter school” for any distance setback to apply. The UDC does not vaguely
impose a distance setback from any location where learning may take place (and PDSD has
not defined what those proposed standards would be). Such a rewrite of the UDC would
invite arbitrary and discriminatory enforcement of the law.

Because Tile Works is not a “K-12 public, private, or charter school,” UDC Section
4.9.9E.1,j. does not apply.

B. Tile Works’ facility is not a school within the meaning of A.R.S. § 15-101(21).

Despite acknowledging that Tile Works is not a school (instead attempting to impose
a setback requirement on any site where “educational land use activities” are performed),
PDSD attempts to set aside Tile Works as Imago Det’s designated “art campus.”

PDSD’s interpretation is not entitled to any deference because it controverts the
Arizona Court of Appeals’ statutory interpretation that a facility is “private school” only if its
primary function is to educate children. 1isionguest Nat., 1.td. v. Pima County Bd. of Adjustment
Dist. No. 1, 146 Ariz. 103, 703 P.2d 1252 (App. 1985).

PDSD does not contend that Tile Works’ primary function is to educate children, nor
could it. As evidenced in Forever 46’s Request, Tile Works continues to operate its “business”
in substantially the same manner it has operated at the Tile Works Property since 1998. While
no one disputes Tile Works’ partnership with the school, Tile Works unequivocally remains a
business.

1. Tile Works’ primary function is to generate revenue.

The following facts and circumstances indicate that Tile Works’ primary function
remains a business:

e Hours of Operation:

Tile Works continues to operate as a business with the following hours of operation:
Wednesday through Friday: 10am-5pm, and Saturday: 10-4pm. Tile Works is closed on
Sunday, Monday, and Tuesday.
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Tile Works” hours of operation are inconsistent with the operation of a “K-12 public,
private, or charter school.” Further, those operating hours are dedicated to public workshops
and gallery sales.

e Gallery Sales:

Tile Works’ artists use the facility’s workshop to craft ceramics for sale both at the
facility and online and to display in Tile Works’ showroom.

e Public Workshops:

Tile Works regularly conducts mosaic workshops to the public for a fee, from which it
appears to generate substantial revenues.

o Commissioned Works:

Tile Works’ facility is also used to create commissioned residential, commercial, and
public installations for a fee.

e Public Image:

Tile Works holds itself out as a business, not a “K-12 public, private, or charter school.”
Its website and social media pages confirm that it is a business.

Tile Works” “About” page on its Facebook business page is instructive. Tile Works
represents itself as a “Tile studio and showroom specializing in handmade mosaic tile, tile art
designs and murals” and lists business hours, a price range of “$$$” for its goods and services,
and an email address “customerservice@santatheresatileworks.com.” Its Facebook page
is tagged “Arts & Crafts Store,” “Art Gallery,” and “Home decor.”

2. The evidence clearly controverts any finding that Tile Works functions as a
“K-12 public, private or middle school.”

Zoning Administrator Hamblin relied solely on inaccurate information furnished by
Crawford in issuing the Denial and subsequent Zoning Determination. See 9 40-42. As the
record shows, Tile Works is not the location where “all art classes are held.” Indeed, Imago
Det’s own website depicts a child engaging in glass blowing at the Sonoran Glass School beside
the description of Enrichment period. See 9 42. Additionally, Taylor’s own communication on
March 16, 2022, conclusively refutes Zoning Administrator Hamblin’s assertion in the
December 6, 2021 Denial that “all art classes” are held at Tile Works, because Taylor himself
states that the” general arts curriculum” is taught at their actual campus at 55 North 6th
Avenue and not the Tile Works Property.
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Imago Dei’s website confirms that students attend a 10-hour school at the school’s
campus located at 55 North 6th Avenue, Tucson Arizona 85701. Aside from a one-hour-and-
twenty-five-minute Enrichment period, all academic classes, breakfast, lunch, chapel, and
study hall take place at 55 North 6th Avenue, not the Tile Works Property.

The Enrichment period may take place on or off campus depending upon the activity,
which ranges from “sports and arts and crafts to dance, gardening, field trips, and much
more.” Several of these activities, including art instruction such as quilting, collage making,
and painting, are held on campus as depicted in Exhibit 17. Off campus, students take part in
capoeira, dance, theater, gardening, hiking, museum visits and more, as depicted in Exhibit
19.

Even assuming K-12 students were transported off-campus and to Tile Works for
“enrichment activities” during the allotted Enrichment period of 1:35 p.m. - 3:00 p.m. every
Wednesday, Thursday, and Friday (Tile Works is closed Mondays and Tuesdays), K-12
students would spend no more than one-tenth of their school week at the Tile Works Property.
And as set forth above, all evidence confirms Tile Works is one of many offsite locations
where the Enrichment period takes place. Thus, the actual amount of time spent at the Tile
Works Property is undisclosed but would not be more than a few hours per month at the
absolute most. Defining a property as a “school” for setback purposes just because students
may travel there for brief activities would turn zoning law on its head. Suddenly, any place
students go to learn how to bake a pizza, dance, or learn how to fix a car could subject business
owners to surprising and not publicly available setback violations. The local Tucson business
community would surely take concerted action against any such unreasonable interpretation.

But as the range of Enrichment activities offered in that brief portion of the school day
demonstrates, Tile Works is just one of many field trips offered to students. Whatever number
of Enrichment periods are held at the Tile Works Property, those records have not been
provided by the City, it would be insufficient to make Tile Works’ primary function a “K-12
public, private or charter school” because the children spend most of their time at Imago Dei’s
campus and all of the required academic curriculum is provided at the campus, not the Tile
Works Property.

C. PDSD’s Zoning Determination is arbitrary, capricious, and an abuse of
discretion.

The Zoning Determination is legally incorrect because of the overwhelming evidence
that Tile Works’ primary function is not to educate children, but instead to generate revenue
through workshops, commissioned work, and online and in-store sales of its goods.

Even if PDSD’s “art campus” theory were relevant, however, it would be arbitrary,
bl (13

capricious, and an abuse of discretion. Tile Works is clearly not Imago Det’s “art campus,”
let alone a “K-12 public, private, or charter school” which UDC § 4.9.9.E.1.;. regulates.
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A decision is arbitrary and capricious when it is made “without consideration and in
disregard for facts and circumstances.” See Ethridge v. Ariz. State Bd. of Nursing, 195 Ariz. 97,
100, 796 P.2d 899, 902 (App. 1989).

1. The Zoning Determination was made in disregard of the facts and
circumstances surrounding Imago Dei’s many field trip locations.

PDSD’s only stated reason for treating Tile Works as a school was that Imago Dei
considers Tile Works its “art campus and all art classes are held there.” See § 40. Although
Zoning Administrator Hamblin apparently received this information from Crawford or
manufactured her own assumptions, the information Taylor provided her prior to her issuance
of the Zoning Determination proves this statement false, as does a cursory review of Imago
Dei’s website. See g 42.

Tile Works is just that—a tile-making studio. To say that Tile Works is Imago Defi’s
“art campus” ignores the fact that Imago Dei also sends its students to The Screening Room
for theatre, the Sonoran Glass School for glassblowing, the Tucson Museum of Art for art
appreciation, and takes field trips throughout downtown to view murals and take photography.

See 4 42-44.

Imago Dei’s labelling of Tile Works as its “art campus” would not make Tile Works a
“K-12 public, private, or charter school” anyway, but there is no credible evidence that Tile
Works’ primary function is to serve as Imago Dei’s designated “art campus” where “all art
classes are held.” As the Zoning Determination relied on Crawford’s misrepresentations, the
Zoning Determination was in error and any affirmation by the BOA would be arbitrary and
capricious.

2. The Zoning Determination was made in intentional disregard of PDSD’s
precedent.

Forever 46 identified repeated instances where PDSD held that any use is established
by the certificate of occupancy for the “purposes of applying zoning regulations.” See Activity
# T19SA000217. This only makes sense for business owners and real estate investors looking
to acquire real estate in Tucson. Otherwise, how could anyone know what setbacks apply until
all phone calls are made to all businesses within 500 feet of a parcel to determine if any school
sends students to that location for some unidentified time period at unknown intervals? But
the Zoning Administrator reversed course in this case.

In the Zoning Determination, Zoning Administrator Hamblin does not deny that this
was PDSD’s past practice, nor does she explain why she chose to divert from PDSD’s regular
practice. She only asserts that “the prior case has no bearing upon this case.” Zoning
Administrator Hamblin erroneously relies on the process for designating certain decisions as
precedent to avoid the longstanding practice of relying on a property’s certificate of occupancy
when applying zoning regulations. It is incredibly strange that when Prime Leaf and Mr.
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Crawford sought to evade certain setback requirements, the Zoning Administrator ruled that
a certificate of occupancy controlled the property use, yet when Mr. Crawford is seeking to
enforce a setback requirement, the Zoning Administrator reversed PDSD practice by entirely
ignoring the controlling certificate of occupancy without any justification. The Board should
not condone this local favoritism, and doing so will only subject this jurisdiction to immense
judicial scrutiny.

The law is clear, however, that PDSD’s past practice of referring to the certificate of
occupancy to determine the use is instructive. See Maricopa County v. Rana, 248 Ariz. 419, 422,
461 P.3d 439, 447 (App. 2020) (rejecting the County’s zoning interpretation where there was
no discussion of the County arrived at that position, how long it has held that position, or
whether it has been reduced to a written policy); U.S. Parking Systems, 160 Ariz. at 212, 772
P.2d at 35 (lack of a long-standing interpretation by the agency relevant to deference given to
an agency interpretation).

The Zoning Determination’s failure to set forth Zoning Administrator Hamblin’s
reasons for rejecting PDSD’s past practice or explain when she determined that PDSD would
no longer rely on a property’s certificate of occupancy to determine its use underscores the
arbitrary nature of this sudden change of course.

3. The Zoning Determination has the appearance of impropriety due to Taylor
and Crawford’s intentional interference with the Denial and subsequent
Zoning Determination.

The only recent change explaining PDSD’s novel interpretation of a “K-12 public,
private, or charter school” and departure from past practice is that Crawford contacted Zoning
Administrator Hamblin seeking to influence her decision, and enlisted the help of Taylor to
make Tile Works—the same location that has operated next to a bar and across the street
from a brewery for years—a “K-12 public, private or charter school,” all to hurt Prime Leaf’s
competitor Forever 46’s business.

Although Zoning Administrator indicated that PDSD had researched the subject
location and made representations about Tile Works being Imago Dei’s “art campus” and that
“all art classes are held there[,]” these statements are demonstrably false, as evidenced by
Taylor’s own March 16 e-mail as well as Imago Dei’s own public website. Had Zoning
Administrator Hamblin attempted to confirm the truth before issuing the Denial on
December 6, 2021, Forever 46 would not have been forced to engage in the process of
correcting these incorrect assumption in the Zoning Determination. Zoning Administrator
Hamblin made zero attempts to confirm the truth, even declining to review any
documentation. Instead, Zoning Administrator Hamblin relied entirely on Crawford
representations, and declined to ever notify Forever 46 of her ongoing communications with

Crawford and Taylor.
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The BOA should correct the obvious error at this stage to avoid any further appearance
of impropriety by doubling down on Zoning Administrator Hamblin’s indefensible position.

D. PDSD is estopped from denying Forever 46 its Marijuana Use Authorization.

The “vested rights doctrine” and estoppel apply to the City’s arbitrary Denial after
permitting Forever 46’s expansion.

The vested rights doctrine is based on the estoppel rationale. Phoenixc City Council v.
Canyon Ford, Inc., 12 Ariz. App. 595, 599, 473 P.2d 797, 801 (1970). Under the vested rights
doctrine:

Due Process under the United States and Arizona Constitution requires
that when a building or special use permit is legitimately issued
and the permittee, in reliance on the permit, incurs considerable
expenses, the right to continue construction becomes a vested property
right which a city cannot revoke without good cause or public
necessity.

Rivera v. City of Phoenix, 186 Ariz. 600, 602, 925 P.2d 741, 743 (App. 1996) (Emphasis added).

The City authorized Forever 46 to operate a marijuana use facility in January 2013. At
that time, Tile Works operated at the same distance setback from Forever 46 and conducted
the same business activities that it does today. The City permitted Forever 46’s expansion and
issued a Certificate of Occupancy for tenant improvements and an expansion to the marijuana
use facility in 2017, after Susan Gamble purportedly “gave the business” to Imago Dei Middle
School in 2016.

The City subsequently permitted Forever 46’s expansion over the course of months
beginning in July 2021, only to deny Forever 46 authorization to operate in the expansion by
issuing the Denial on December 6, 2021.

The Board of Adjustment must address Forever 46’s vested rights in the Marijuana Use
Property and must make a determination “as necessary” to protect those vested rights. See
Goodman v. City of Tucson, No. 2 CA-CV 2007-0057, 2007 WL 5613515, at *3, § 8 (Dec. 17,
2007) (quoting Neal v. City of Kingman, 169 Ariz. 133, 136, 817 P.2d 937, 940 (1991)); A.R.S.
§ 9-462.06(G)(3).

Due Process under the United States and Arizona Constitutions requires that when a
building or special use permit is legitimately issued and the permittee, in reliance on the permit,
incurs considerable expenses, the right to continue construction becomes a vested property
right which a city cannot revoke without good cause or public necessity.” Rivera v. City of
Phoenix, 186 Ariz. 600, 602, 925 P.2d 741, 743 (App. 1996).
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The City is estopped from now reversing course on how PDSD has previously
interpreted the UDC to deny Forever 46 a certificate of occupancy to operate in the propetly
constructed expansion.

CONCLUSION

The Zoning Determination contains obvious reversible error:

1. PDSD acknowledges that Tile Works is not a “K-12 public, private, or charter
school” which is what the UDC plainly requires for a setback to apply, and
erroneously uses language not found in UDC Section 4.9.9.E.1,j. regarding
“educational land use activities.”

2. Tile Works’ primary function is to operate as a business and generate revenue.

3. PDSD’s “art campus” argument is arbitrary, capricious, and an abuse of
discretion because it disregards the evidence and precedent regarding how
PDSD has always previously determined land use.

4. Forever 406’s vested rights to operate its expanded facility must be
acknowledged.

Based on the foregoing reasons, we respectfully request the Board of Adjustment
reverse the Zoning Determination to prevent further harm to Forever 46 from obvious legal
errofr.

Sincerely,

/s/ Jesse R. Callahan

Jesse R. Callahan
Kathleen A. Shaffer
Irania Fimbres-Ruiz

JRC/kas
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cc:
Scott Clark, Director Planning and Development Services
Scott.Clark@tucsonaz.gov

Roi Lusk, Principal Assistant City Planner
Roi.Lusk(@tucsonaz.gov

Mark Castro, Principal Planner
Mark.Castro@tucsonaz.gov

Piroschka Glinsky, City Attorney’s Office,
Piroschka.Glinsky(@tucsonaz.gov

Mike Rankin, City Attorney’s Office,

mike.rankin(@tucsonaz.cov
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ment Services

Structure Address:

Project Description: 2392

Construction Type: VB-AS i ( ided: Y
Occupancy Group: B
Applicable Building Code: 2012 IBC

Design Occupant Load: 24

Zoning Classification: C-3

Land Use Group: Retail

Building Official Issued Bat

This certificate is issued pursuant to the:requirements:of: cson:Builc tifying that at the time of issuance,
the described project was inspected for compliance wuth the various ordinances regulatlng bundmg construction and use.
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City of Tucson
Development Services Center

Certificate of Occupancy

| This certificate is issued pursuant to the requirements of Section 309 of the Uﬂlifurm |
| Administrative Code certifying that at the time of issuance the following structure was in

compliance with the various ordinances regulating building construction or use,

| Business Name- SANTA TERESA TILE Activity Mumber: TOSOTO0M06
Business Address: 440 i 6TH AV TUC

Business Use: C OF O INSPECTION STUDIO

Duilding Square Footage: 2,000

Puilding Cramer Information FIRES TONE LLC Mavimem Occupast | oad

Owcupancy Croup: B
Conniruciion Type: VN
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s SANTATHERESA
= T TIEWORKS

ABOUT VISIT GALLERY WORKSHOPS SHOP ONLINE CONTACT

OUR HISTORY

Founded in 1996 by artist Susan Gamble, Santa Theresa Tile Works makes brilliant,
distinctive tile and mosaics that epitomize Tucson decorative style. Once you start noticing
Santa Theresa tile, you'll begin to spot it all over town - and across the nation.

All Santa Theresa tile is handmade by artists in our workshop at the corner of Sixth Avenue
and Sixth Street, which, along with our beautiful showroom, is open to the public. There, in
the heart of the Historic Warehouse Arts District, you'll find a huge array of tiles, friendly
staff happy to help you with projects large or small, a full schedule of hands-on workshops,

and unique Southwestern-themed gifts.

Since 2016, when Susan gave the business to the school, all proceeds from Santa Theresa
go to benefit Imago Dei Middle School, a free private school for children from low-income
families.
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Certificate of Occupancy

Structure Address: 221 E 6TH ST TUCSt: #105

Square Footage: 3422

Project Description: ~ Tl ADDITION MED MARIJUANA DISPENSAR

Construction Type: VB-AS  Sprinkler System Provided: Y

Occupancy Group: B Fire Sprinkler:System Required: Y

Applicable Building Code: 2012 1BC

Design Occupant Load: 34
Zoning Classification: C-3
Land Use Group; RETAIL
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4/12/22, 1:50 PM santa theresa tile works - Google Search

%le santa theresa tile works X

! @ Q ©
Q Al Q Maps E News [Images [ Videos i More Tools
About 964,000 results (0.67 seconds)
https://www.santatheresatileworks.com & " ®
Santa Theresa Tile Works ’
. ) ) ) . ) The Downtown
Santa Theresa Tile Works was born in 1986 with a desire to create large public art pieces that Dispensary:- Rec 21 +...
could be enjoyed for generations. our mission ...
Shop Online
What will YOU do with our beautiful, high-fired, frost-proof ...
Workshops and Classes Santa Theresa Tile Works
Sign up with your email address to receive news and updates ...
Website Directions Save
WOFkShOpS 4.7 27 Google reviews
Our Intensive Tile Making 1 class is a week long class where you ... Art studio in Tucson, Arizona
Gallery Address: 440 N 6th Ave, Tucson, AZ 85705
Our mosaic art tile is high-fired to ensure durability and can be ... Hours: Tuesday Closed
More results from santatheresatileworks.com » Wednesday 10AM—-4PM
Thursday  10AM-4PM
Friday 10AM-4PM
& Images for santa theresa tile works Saturday  10AM-4PM
Sunday

Closed

@ mosaic tile m ceramic tile ‘ art @ tucson az v (Easter)
Monday Closed

Suggest new hours

Phone: (520) 623-8640

>
Suggest an edit - Own this business?
Feedback Products
> View all
https://www.facebook.com» ... » Arts & Crafts Store -
Santa Theresa Tile Works - Downtown Tucson - Facebook
grey fox flowers roadruni

. o . . Mosaic tile Mosaic tile Mosaic 1
Tile studio and showroom specializing in handmade mosaic tile, tile art designs and
murals -... 440 N 6th Ave, Tucson, AZ 85705.

Rating: 4.8 - 60 votes - Price range: $$$
Explore categories
https://www.yelp.com » Shopping » Art Galleries
SANTA THERESA TILE WORKS - 440 N 6th Ave, Tucson, Mosaic tile gifts
AZ
Santa Theresa Tile Works - 440 N 6th Ave. Tucson, AZ 85705. Directions - (520) 623-
8640. Call Now - More Info. Hours, Accepts Credit Cards, Parking, Good for Kids. Questions & answers Ask a
Rating: 5 - 4 reviews - Price range: $$ See all questions (1)
) o .
What forms of payment are accepted at Santa Theresa Tile Works? v Popular times (2]
How is Santa Theresa Tile Works rated? v MON TUE WED THU FRI SAT
Closed on Tuesday

https://www.pinterest.com » STTWmosaictile » tile-mos...
100 Tile Mosaics by Santa Theresa Tile Works ideas ... Reviews from the web

Nov 25, 2021 - This board is dedicated to all of the handmade tile mosaics and

https://www.google.com/search?q=santa+theresa+tile+works&rlz=1C1GCEB_enUS954US954&o0qg=santa+theresa+tile+works&aqs=chrome..69i57j46i... 1/2
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https://www.santatheresatileworks.com/
https://www.santatheresatileworks.com/shop-online
https://www.santatheresatileworks.com/workshops-and-classes
https://www.santatheresatileworks.com/workshops
https://www.santatheresatileworks.com/gallery
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services, we provide. See more ideas about handmade tiles, mosaic tiles, ...

https://www.pinterest.com » STTWmosaictile

Santa Theresa Tile Works (STTWmosaictile) - Profile ...
Santa Theresa Tile Works | Specialize in handmade mosaic tiles which are
individually glazed and high fired for frost resistance. We sell all of our tiles ...

https://www.instagram.com » santatheresatile

Santa Theresa Tile Works (@santatheresatile) « Instagram ...
Custom Mosaic Tile shop in Downtown Tucson, AZ. Established 1986. Non-profit toward
@imagodeitucson See us on Etsy at SantaTheresaTile.

https://www.tripadvisor.com » Attraction_Review-g609...

SANTA THERESA TILE WORKS (Tucson) - TripAdvisor

Santa Theresa Tile Works - Top ways to experience nearby attractions - Also popular
with travelers.

When is Santa Theresa Tile Works open?

